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MOTION & RESOLUTION:   Page 9 
 
 
SUMMARY OF STAFF RECOMMENDATION: 
Staff recommends that the Commission concur with the Executive Director’s determination 
to reject the proposed amendment pursuant to 14 C.C.R. Section 13166. The standard of 
review for the appeal of the Executive Director’s rejection of an amendment application 
requires the Commission to overturn the Executive Director’s Determination if the 
Commission finds that either: (1) the proposed amendment would not lessen or avoid the 
intended effect of an approved or conditionally approved permit or (2) the applicant has 
presented newly discovered material information, that could not, with reasonable diligence, 
have been discovered and produced before the permit was granted.  
 
The subject property is developed with a single-family residence, pool, and tennis court 
located on top of a coastal bluff. A headland bluff on the property extends from the base of 
the coastal bluff into the ocean, cutting off lateral beach access at most tide levels. This 
promontory is a rare geological outcropping and prior to unpermitted development, 
contained sensitive coastal bluff habitat. The property is located approximately 0.2 miles 
upcoast from El Matador State Beach and approximately 0.8 miles downcoast from El 
Pescador State Beach. 
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The residence, pool, and unlit tennis court on the bluff top were approved under Coastal 
Development Permit (CDP) No. P-10-20-77-2107 in 1978 and subsequently amended by 
CDP Amendment A-220-80 on November 19, 1980. CDP Amendment A-220-80 was issued 
on August 20, 1982. In its approval of CDP Amendment A-220-80, the Commission found 
that the proposed deletion of the previously required offer to dedicate a vertical public 
accessway could only be found consistent with the Chapter 3 policies of the Coastal Act 
because the applicant was proposing to expand the lateral public access easement required 
under the original permit and actually construct the stairways necessary to provide public 
access up and over the headland. Stairway plans for the headland accessway were 
approved in 1986 (Exhibit 4).The residential development has reportedly been occupied 
since September 1987. 
 
CDP Amendment A-220-80 included provisions for a lateral public access easement across 
the beach-front portion of the property and construction of public access improvements to 
reach the headland accessway. Special Condition Two of CDP Amendment A-220-80 
required the construction of public access improvements, from the shoreline to the headland 
accessway and back to the shoreline, to occur prior to occupancy of the residence. Though 
the residential development was constructed and is currently occupied, the public access 
improvements were not completed as required. Instead, an unpermitted private wooden 
stairway was built on the upcoast side of the headland to provide private beach access, and 
an unpermitted locked gate and fence were constructed at the top of the headland which 
prevents public access across the headland (Exhibit 13). 
 
In December 2006, the owners of the subject property requested an amendment to delete 
Special Condition Two of CDP Amendment A-220-80 (hereinafter, sometimes referred to as 
“Special Condition 2”), thereby to eliminate the property owners’ responsibility to construct 
public access improvements up and over the headland to facilitate lateral public access 
across the full width of the property (Exhibit 10).  
 
On January 17, 2007, Commission staff issued a letter reporting the Executive Director’s 
determination pursuant to Section 13166(a) of the Commission’s regulations and rejecting 
the amendment application (Exhibit 9). The standard the Executive Director applied in 
deciding to reject the application is provided in Section 13166(a) of the Commission’s 
regulations and states as follows: 

The executive director shall reject an application for an amendment . . . if 
he or she determines that the proposed amendment would lessen or avoid 
the intended effect of [a] permit unless the applicant presents newly 
discovered material information, which he could not, with reasonable 
diligence, have discovered and produced before the permit was granted.   

 
The Executive Director rejected the application because he determined that it would lessen 
or avoid the intended effect of the existing permit to provide both an access easement and 
access improvements over the headland, and because the applicant did not present any 
newly discovered material information. 
 
In this appeal (Exhibit 8), the applicants argue that the amendment request to delete the 
requirement for access improvements leading up and over the headland is justified by the 
fact that there are “changed circumstances” that have occurred between the time the 



A-220-80-A2-EDD (Revell) 
 Page 3 

Commission approved the first CDP Amendment (November 19, 1980)1 and the date the 
current property owners (Graham and Brenda Revell) purchased the property (May 13, 
2004). As a result of these alleged changes, the applicants contend that compliance with 
Special Condition Two is “impractical from a construction perspective and unnecessary for 
the purpose of ensuring lateral access.” The applicants go on to assert the following 
changes that they contend specifically support their appeal (Alan Block, January 31, 2007; 
Exhibit 8): 
 

Assertion 1. “Significant loss of sand at the base of the Headland” 

Assertion 2. “Significant vertical drop associated with any potential lateral accessway 
improvement, raising serious safety concerns” 

Assertion 3. “Construction, engineering and geologic concerns which cannot be 
overcome, except at exorbitant expense” 

Assertion 4. “Wave rush-up at high tide” 

Assertion 5. “Availability of lateral access through existing sea cave” 
 
These five assertions are discussed in detail in Section F of this report. Staff could find no 
“changed circumstances” on the property and no new material information in any of the 
applicant’s submittals.  
 
Assertion 1. The applicants appear to be suggesting that, as a result of the loss of sand, 
compliance with Special Condition 2 would not result in any additional lateral access. This is 
an outgrowth of the applicant’s position that the existing obligation under Special Condition 
2 is only to construct public access improvements to the exact specifications in the 1986 
approved project plans. This is not a valid argument under Section 13166 for the following 
reasons: (1) the fluctuating distance between the top of the headland and the surface of the 
sand was occurring at the time the Commission approved A-220-80, has always been 
occurring, and continues to occur, and it was known to be occurring at the time the 
Commission approved A-220-80, so this allegation asserts no new information; (2) there is 
no indication that this distance has been unexpectedly increased as a result of significant or 
unforeseen coastal or geologic factors; (3) the approved plans show accessway stairs 
anchored on a pile- or caisson-supported foundation, which would not move as seasonal 
sand level fluctuations occur and (4) the assertion that public access would not be provided 
is based on a faulty premise, as the applicants are required to implement a stairway design 
that reaches the beach in order to implement the original proposal and satisfy the 
requirements of Special Condition 2. Thus, if the applicants construct the improvements as 
required, the normal fluctuations in sand levels will not diminish the degree to which those 
improvements provide public access.2 In sum, information regarding fluctuations in the sand 
level is neither new nor material. 
 
                                            
1 The applicant erroneously cites a slightly earlier date (September 19, 1980), on which the Commission 
accepted direct jurisdiction over the amendment application.  It was two months later that the Commission 
approved the amendment application. 
2 The alternative interpretation of this assertion is that it acknowledges the requirement to build the stairs 
from the Headland to the surface of the sand, and the loss of sand is relevant simply in that it makes the 
project more expensive and more difficult.  This interpretation is addressed in the response to Assertion 
3. 
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Assertion 2. As in the applicants’ first assertion of changed circumstances, reported above, 
the reference to a significant “vertical drop” appears to be based on the erroneous 
assumption that the only requirement imposed upon the applicants is to build stairs 14 feet 
down from the headland. For the same reasons articulated in Assertion 1, this is not the 
case. Thus, this entire assertion is based on a false premise. For all of the reasons stated in 
the discussion of assertion 1, compliance with the existing permit would not result in stairs 
suspended in mid air or any other “vertical gap,” and therefore would not result in any safety 
concern. Thus, this assertion does not present any new, relevant information or any 
changed circumstance. 
 
The assertion that there could be a public safety issue raised in the future by the possibility 
of gaps developing between the bottom of the stairway and the sand level obviously does 
not present any changed circumstances, and it is not a valid argument under Section 13166 
for the following reasons: (1) the anticipated fluctuations in the sand level and the impact of 
waves on the stairway are not new information, for reasons stated in the discussion of 
assertion 1; and (2) the easement holder, Access for All, will be responsible for 
maintenance of the stairway after its initial construction and would address unsafe gaps 
between the bottom of the stairway and the fluctuating sand level as well as unsafe 
deterioration of the stairway itself.  
 
Assertion 3. The third bullet point asserts that there are “[c]onstruction, engineering, and 
geologic concerns which cannot be overcome except at exorbitant expense.”  As an initial 
matter, this statement does not allege, or even imply, any changed circumstances or new 
information.  It simply asserts that the requirements of the permit are difficult and expensive 
to satisfy.  Thus, this allegation does not support overturning the Executive Director’s 
determination and accepting this amendment application.  Nevertheless, the Commission 
explores this allegation further, by reference to other materials submitted by the applicant. 
 
Interpreted most favorably to the applicant, this statement could be an assertion of newly 
discovered information in the form of unpredictable changes to the applicable regulatory 
requirements.  However, this is not a valid argument under Section 13166 for the following 
reasons: (1) the applicants have presented no evidence to suggest that Los Angeles County 
(the City of Malibu was not incorporated in 1980) would not have taken the exact same 
position in 1980; (2) the applicants have supplied no evidence to show that relevant 
regulatory requirements (whether in the form of UBC provisions or otherwise) have changed 
since the permit amendment was approved, and the Commission is not aware of any such 
changes; (3) even if such changes had occurred, information about such changes would not 
be material, as there is no indication that the regulatory burdens associated with the 
construction of an accessway onto the headland was of any concern to the Commission in 
1980; (4) even if such changes had occurred, and the increased burden would have been 
significant to the Commission in 1980, these changes would not justify acceptance of an 
amendment because they would be a direct consequence of a more than 20-year delay in 
compliance with the previously required conditions of approval3.  Thus, this assertion raises 
no relevant changed circumstances and no newly discovered material information. 
 
                                            
3 Similarly, any increased cost of the project due to inflation does not constitute new material information 
because it would be expected and is also a result of the voluntary delay in implementation, and there is 
no evidence that the Commission considered cost to be a relevant factor in the first place. 
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Assertion 4. The applicants assert that there are changed circumstances with respect to 
wave “rush-up” at high tide. The applicants have made no specific claims as to how wave 
up-rush conditions have changed. From the supporting documents, staff interprets the 
applicants’ assertions regarding wave up-rush to mean that the foundation for stairways 
could contribute toward erosion of the sandy beach, cliff, sea caves or headland by 
exposing the area to increased wave reflection and erosive forces. However, the assertion 
that the construction of the stairways would negatively impact the bluff or beach erosion 
patterns at the site is not a valid argument under Section 13166 because: (1) the applicants 
have not submitted any evidence that would suggest that there are changed circumstances 
with wave up-rush that was not available when the underlying permit was approved and (2) 
the offshore rocks and headlands cause the nearshore wave climate to be very complicated 
at this location and it will not be possible to predict or monitor whether the stairs will slow or 
accelerate the on-going enlargement of the caves and arches. 
 
Assertion 5. The assertion that there are changed circumstances on the site that have 
resulted in adequate lateral access through sea arches is not a valid argument under 
Section 13166 because: (1) the sea “caves” or “arches” are not passable under many tidal 
conditions and are not a safe or reliable option for public access and therefore do not 
constitute adequate lateral access; and (2) use of sea arches does not meet the Special 
Condition 2 requirement for public viewing from the headland accessway.  Further, staff has 
confirmed during site visits that only the seaward-most “cave,” which is located toward the 
seaward-most point of the headland is actually passable to pedestrians (and then only 
during low tide conditions).  Further, due to the fact that the seaward “cave” is located at the 
seaward-most point of the headland, use of this “cave” does not provide any additional 
public access (Exhibit 13).  The landward “cave” located in approximately the middle of the 
headland is typically only accessible during extreme low-tide events, and then only by 
crawling on one’s stomach.  Thus, formation of caves, even if new, is not material.  
 
In sum, the applicants’ assertions are based in large part on three conclusions: (1) the sand 
level is not the same as shown in the 1986 Commission-approved stairway plans, (2) they 
are only required to complete the stairways exactly as approved in the 1986 project plans 
(Exhibit 4), and (3) adequate alternative lateral access is allegedly available. The first 
conclusion presents no newly discovered material information and the latter two are 
erroneous conclusions. 
 
With regard to the first conclusion, the beach is a naturally dynamic environment that is 
subject to periodic fluctuations in sand elevations due to waves, storms tidal conditions and 
seasonal changes. Such fluctuations were understood and expected to occur when the 
Commission approved A-220-80 in 1980 and do not constitute newly discovered information 
or a “changed circumstance” affecting the condition of the site. The variable distance 
between the top of the headland and the sand level is a consequence of these sand 
fluctuations and similarly does not constitute a changed circumstance or new material 
information that could not have been discovered and produced before the permit was 
granted. Furthermore, the sand level is irrelevant to the feasibility of constructing the 
stairways because the stairway foundations would be anchored by a pile- or caisson-
supported foundation, as shown in the approved plans. 
 
The second conclusion focuses on the erroneous premise that the only responsibility that 
the applicants bear under the existing permit is to construct the 1986-approved design 
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(Exhibit 4). That is not true. Even if the 1986 plans would have worked at that time they 
were approved, and physical changes made that previously approved plan no longer viable, 
unless and until an amendment is approved, the applicants have the responsibility for 
fulfilling the obligations of the original 1980 proposal and of Special Condition 2 rather than 
relying on the conceptual plan previously submitted by the applicant, which is merely a tool 
to facilitate condition implementation. The applicant for the 1980 amendment proposed, and 
Special Condition 2 requires, the construction of public access improvements from the 
shoreline to the headland accessway and back to the shoreline. Public access up and over 
the headland was found by the Commission to be requisite in the approval of the residential 
development. The 1986-approved plans are just one means of fulfilling the requirements of 
Special Condition 2. Other stairways similar to the 1986 design, or alternative design, could 
be implemented to meet the requirement of Special Condition 2 for public access 
improvements from the shoreline to the headland accessway and back to the shoreline. 
 
Because the previous and current property owners have effectively delayed implementation 
of Special Condition 2 for more than 20 years, and the sand level is known to be part of the 
fluctuating beach environment, it is wholly unremarkable, and indeed foreseeable, that an 
updated design might be necessary to accommodate a change in sand level. Additionally, it 
is not unexpected that the regulatory requirements regarding stairway design may have 
changed in 20 years. Both of these situations are likely to require changes to the 1986 
approved plans, and they are a consequence of delaying construction of the stairways for 
more than 20 years.  
 
The third conclusion is the assumption that adequate lateral access already exists. This is 
addressed under Assertion 5 of the applicants appeal. Adequate lateral access does not 
exist at the site because the headland provides a barrier during medium and high tide levels 
and the purported sea “caves” are not passable under many tidal conditions and are not a 
safe or reliable option for public access. Therefore, neither passage around the headland, 
nor traversing the sea caves constitutes adequate lateral access. 
 
Staff recommends that the Commission concur with the Executive Director Determination to 
reject the subject amendment application, A-220-80-A2, which requests the deletion of 
Special Condition 2 of CDP Amendment A-220-80. The appeal of the Executive Director’s 
determination to reject Amendment Application A-220-80-A2 must be denied pursuant to 
the requirements of Section 13166 of the Commission’s regulations because: (1) the 
proposed amendment to eliminate Special Condition 2 of CDP Amendment A-220-80 would 
lessen or avoid the intended effect of the permit and (2) the applicants have not presented 
any newly discovered material information that could not, with reasonable diligence, have 
been discovered and produced before the permit was granted.  
 
 
PROCEDURAL NOTE: The project is located within the limits of the City of Malibu. The 
Commission certified a Local Coastal Program (LCP) for the City of Malibu (Land Use 
Plan and Implementation Ordinance) on September 13, 2002. However, pursuant to the 
certified document, the Coastal Commission retains jurisdiction over projects that would 
lessen or negate the purpose of (1) any specific special condition of a coastal 
development permit previously approved by the Coastal Commission, (2) any recorded 
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offer to dedicate or grant of easement or (3) any other mitigation. Specifically, LCP 
Policy 13.10.2.B of the Local Implementation Plan states: 

B. The Commission retains authority over coastal development permits 
issued by the Commission including condition compliance. Where either new 
development, or a modification to existing development, is proposed on a site 
where development was authorized in a Commission-issued coastal 
development permit either prior to certification of the LCP or through a de 
novo action on an appeal of a city-approved coastal development permit and 
the permit has not expired or been forfeited, the applicant shall apply to the 
City for the coastal development permit except for: 

1) Requests for extension, reconsideration and revocation of the 
Commission-issued permits; 

2) Development that would lessen or negate the purpose of any specific 
permit condition, any mitigation required by recorded documents, any 
recorded offer to dedicate or grant of easement or any 
restriction/limitation or other mitigation incorporated through the project 
description by the permittee, of a Commission-issued coastal permit. 

In any of these circumstances, the applicant must seek to file an application 
with the Coastal Commission for an amendment to the Commission-issued 
coastal development permit and authorization for the proposed new 
development or modification to existing development.  The Coastal 
Commission will determine whether the application for amendment shall be 
accepted for filing pursuant to the provisions of Title 14 California Code of 
Regulations, Section 13166. 
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I. STAFF RECOMMENDATION 

CONCUR WITH EXECUTIVE DIRECTOR’S DETERMINATION  

 MOTION: I move that the Commission overturn the Executive 
Director’s decision to reject Coastal Development Permit 
Amendment Application No. A-220-80-A2. 

 
STAFF RECOMMENDATION: 
Staff recommends a NO vote on the motion, thus rejecting it. Rejection/failure of this 
motion will result in the Commission upholding the Executive Director’s determination 
and rejecting the amendment application and in adoption of the following resolution and 
findings. The motion passes only by affirmative vote of a majority of Commissioners 
present. 
 
RESOLUTION TO CONCUR WITH THE E.D.’S DETERMINATION: 
The Commission hereby concurs with the Executive Director’s determination to reject 
Coastal Development Permit Amendment Application No. A-220-80-A2 on the grounds 
that the proposed amendment would lessen or avoid the intended effect of an approved 
or conditionally approved permit and that there is no newly discovered material 
information which, in the exercise of reasonable diligence, could not have been 
discovered and produced before the permit was granted. 
 

II. STANDARD OF REVIEW 
The standard of review for the appeal of the Executive Director’s rejection of an 
amendment application requires the Commission to overturn the Executive Director’s 
rejection of the amendment application if the Commission finds that either: (1) the 
proposed amendment would not lessen or avoid the intended effect of an approved or 
conditionally approved permit or (2) the applicant has presented newly discovered 
material information that could not, with reasonable diligence, have been discovered 
and produced before the permit was granted. (14 C.C.R, Section 13166(a)(1)) 
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III. AUTHORITY FOR EXECUTIVE DIRECTOR 
DETERMINATION AND PROCEDURAL PROVISIONS 

The authority for the Commission’s determination is provided by California Code of 
Regulations (C.C.R.), Title 14, Section 13166(a) (Amendments to Permits Other Than 
Administrative Permits), which states: 

 (a) The executive director shall reject an application for an amendment to an 
approved permit if he or she determines that the proposed amendment would 
lessen or avoid the intended effect of an approved or conditionally approved 
permit unless the applicant presents newly discovered material information, 
which he could not, with reasonable diligence, have discovered and produced 
before the permit was granted. 

(1) An applicant may appeal the executive director's determination to the 
commission. The appeal must be submitted in writing and must set forth the 
basis for appeal. The appeal must be submitted within 10 working days after 
the executive director's rejection of the amendment application. If timely 
submitted, the executive director shall schedule the appeal for the next 
commission hearing or as soon thereafter as practicable and shall provide 
notice of the hearing to all persons the executive director has reason to know 
may be interested in the application. 

(2) If the commission overturns the executive director's determination, the 
application shall be accepted for processing in accordance with subsection 
(c) below. 

 
After Commission approval of a coastal development permit, Title 14 of the C.C.R., 
Section 13166 requires the Executive Director to reject any amendment application that 
would lessen or avoid the intended effect of the permit unless the applicant presents 
newly discovered material information that he could not, with reasonable diligence, have 
discovered and produced before the permit was granted. Rejection of an amendment 
application discontinues any further processing of the amendment application.  
 
Within 10 working days after the Executive Director’s rejection of an amendment 
application, the applicant may appeal the Executive Director’s determination. If the 
applicant appeals this determination, the Executive Director is required to schedule a 
hearing on the appeal at the next Commission hearing or as soon thereafter as 
practicable. If the Commission overturns the Executive Director’s determination, the 
application shall be accepted for processing.  
 
In this case, the Executive Director notified the applicants in a letter dated January 17, 
2007 (Exhibit 9), that coastal development permit amendment application A-220-80-A2 
(Exhibit 10), to delete Special Condition Two of the underlying permit, which requires 
the construction of public accessway improvements along the shoreline, must be 
rejected pursuant to Commission regulations, 14 C.C.R. Section 13166. The applicants 
responded within the 10 working day appeal period in a letter dated January 31, 2007, 
that the applicants do not agree with the Executive Director’s determination and 
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therefore request the Commission follow the procedures provided by Section 
13166(a)(1) of Title 14 of the California Code of Regulations and schedule a hearing to 
appeal the determination (Exhibit 8).  
 

IV. FINDINGS AND DECLARATIONS 
 
The Commission hereby finds and declares: 
 

A. LOCATION AND BACKGROUND 

The property is located at 32340 Pacific Coast Highway in the City of Malibu, Los 
Angeles County (Exhibit 1). The property, identified by APN 4473-014-009 (Exhibit 2), is 
a 4.39-acre parcel located on a coastal bluff, approximately 0.2 miles upcoast from El 
Matador State Beach and approximately 0.8 miles downcoast from El Pescador State 
Beach. A headland on the property extends from the base of the coastal bluff into the 
ocean, cutting off lateral beach access (Exhibit 3; Exhibit 13). The headland is a rare 
geological outcropping and prior to unpermitted development, contained sensitive 
coastal bluff habitat. The top of the headland and adjacent bluff face were vegetated 
with coastal sage scrub prior to the undertaking of unpermitted development on the 
property. The Commission has found in past actions (Cease and Desist Order CCC-05-
CD-13 and Restoration Order CCC-05-RO-09) that the bluff face and headland 
constitute environmentally sensitive habitat area (ESHA).  
 
The property contains a single-family residence, pool, and tennis court, all of which are 
located on top of a coastal bluff and were authorized by the underlying permit 
amendment, A-220-80, which established the currently applicable public access 
provisions. The applicants indicate that the residence has been occupied since 1987. 
Stairs along the eastern property boundary lead down the bluff to the base of a 
headland. The headland obstructs lateral beach access at most tide levels. Except at 
low tides, the only means by which to travel from the beach on one side of the headland 
to the beach on the other side, is to walk out into the ocean around the headland, walk 
out into the ocean to access the larger sea cave, or crawl through unsafe sea caves, all 
of which would not be accessible during certain tides.   
 
Violations of the Coastal Act have occurred on the subject site in the forms of 
development undertaken without the required coastal permit, development that violates 
the provisions of the existing CDP, and failure to undertake development required by 
that existing CDP: native vegetation has been removed from the top of the headland 
and replaced with landscaping, including an irrigated lawn, without the required coastal 
permit. Additionally, a metal locked gate and fence, with razor wire wrapped around 
both ends, were constructed on the top of the headland along with a poorly maintained 
private wooden stairway which extends from the top of the headland to the beach 
(Exhibit 13).  
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Beach Characterization Of The Subject Site 
 
Sand levels change regularly from season to season and year to year. At the time of the 
original permit, the applicant voiced concern about the stairs and noted that there was 
almost a 30’ difference in elevation from the headland to the beach at that time; the 
beach elevation has risen and fallen many times since this observation by the initial 
permit applicant. This dynamic nature of the beach causes changes in the distance 
between the sand level and the top of the cliff and headland.  
 
The Beach Erosion And Response (BEAR) Guidance Document, prepared by a 
Commission Task Force in 1999, summarizes this dynamic environment as follows: 

Sand beaches have been studied extensively and many of the general 
characteristics are well understood. Sand is a mobile substance, and it moves 
both up and down coast, as well as on and offshore. The accumulation of 
sand along the shoreline is strongly influenced by the width of the continental 
shelf, and the offshore, wave-cut platform that develops immediately seaward 
of coastal bluffs.  
… 
The movement of sand is strongly dependent on wave energy, wave direction, 
and prevailing winds. Sand movement typically varies with season. During 
mild wave periods (such as midspring to mid-fall) small, low-energy waves 
carry sand on shore and down coast. The result is a wide beach characterized 
by a well-developed berm and smooth offshore profile (See Figure 2- 1). These 
broad sand beaches, commonly called summer beaches, provide obvious 
recreational opportunities, and also protect the backshore areas from wave 
erosion.  

During storm periods with large, high-energy waves, sand is often carried 
away from the dry beach and deposited offshore in small bars or submerged 
berms, leaving behind a narrow “winter” beach (See Figure 2-1). The 
submerged berms store sand and protect the backshore area by causing 
large waves to break and release some of their energy offshore, on the bars, 
rather than directly against the backshore. Ideally, there will be enough sand 
left on the beach to absorb the energy from the waves which get past the 
bars. On many California beaches, there is often not enough sand to maintain 
a dry beach during the entire year, and storm waves will break on the back 
shore, potentially damaging whatever they hit.  

Additionally, the Army Corps of Engineers produced a study of issues regarding shore 
protection, storm damage reduction, and other purposes along the shores of Southern 
California from Point Mugu to the San Pedro Breakwater. The reconnaissance included 
overview of various reaches of the City of Malibu and Los Angeles County coast, 
including the reach of beach where the subject site is located. This study characterizes 
the shoreline as follows (US ACOE, 1994, Sect. 3.0): 

Malibu Coastline. Development and infrastructure has encroached upon a 
historically narrow and sediment limited beach environment. Shoreline 
fortification, resistant bluff formations and rocky outcrops generally restrict 
long-term recession. Sandy beaches fluctuate in response to the variability in 
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winter runoff such that episodes of retreat followed by recovery are common. 
The relatively narrow beach widths that predominate together with the history 
of building on or near the backshore has exposed the older and lower lying 
improvements to recurrent episodes of storm damages. This scenario will 
continue into the future. (page 3-1) (emphasis added) 

… 

…the shoreline segment between the Ventura County/Los Angeles County 
line and Lachuza [Lechuza] Point, which is generally characterized by narrow 
beaches backed by high bluffs. For the most part, development is limited with 
State and County park facilities dominating the west portions of the reach. 
Low-density private homes are generally set back atop the high bluff except 
for a limited number that are low lying along the central portion and a 
concentrated backshore grouping over a short length west of Lachuza 
[Lechuza] Point. (page 3-2) 

 
Both of these studies denote the natural oscillation in beach sand at the subject site. 
 

B. PAST COMMISSION ACTION 

The project site has been the subject of past Commission actions regarding the 
residential development. The principal actions taken by the Coastal Commission with 
respect to the subject property are summarized below. The original 1978 coastal 
development permit for residential development and the amended coastal development 
permit (1980) are described below, followed by a summary of the more recent 
enforcement items.  
 
1. Original CDP (1978) and Litigation 

On January 16, 1978, the South Coast Regional Commission4 approved CDP No. P-10-
20-77-2107, for the development of a single-family residence, detached 2-car garage, 
swimming pool, and unlit tennis court on the property, with special conditions providing 
for lateral and vertical public access. Special Condition 1 of this CDP required 
development to be set back 25 feet from the top of the bluff and a minimum of 10 feet 
from the “top of bank,” and also required all structures and landscaping to be set below 
center grade of Pacific Coast Highway. Special Condition 2 required the recordation of 
offers to dedicate: (1) a 10-ft wide vertical public access easement across the property 
from Pacific Coast Highway to the ocean and (2) a lateral public access easement 
across the property extending 25-ft inland from the mean high tide line, including “the 
right to cross the headland at the base of the cliff by an accessway designated the 
applicant.” Special Condition 2 also required that the recorded offer to dedicate public 

                                            
4 Until July of 1981, the Commission took most actions through “regional” commissions, and the State 
Commission served primarily as an appellate body.  After June of 1981, the regional commissions were 
eliminated, and the State Coastal Commission (generally referred to herein as the “Commission”) 
succeeded to all of the former authority and duties of the regional commissions.  See Cal. Pub. Res. 
Code § 30305; Stats. 1981, chap. 1173. 
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access easements include a requirement that no development shall occur seaward of a 
setback line of 25 feet from the top of the sea cliff and that no structure or landscaping 
shall extend above the center grade of Pacific Coast Highway. The third, and final, 
Special Condition of this permit required the applicant to submit drainage plans for a 
system that would discharge post-development drainage at a rate equal to the level that 
existed prior to development.  
 
The property owner at that time appealed the permit (Appeal No. 27-78, Benton) to the 
State Commission, asserting that: (1) the vertical access condition resulted in an 
unlawful taking of property without compensation; (2) the vertical access condition was 
discriminatorily applied and denied the applicant equal protection of the laws; (3) the 
height limitation deprived the applicant of lawful use of the airspace over his property 
and took airspace to create a view easement for the public; (4) the vertical access 
requirement was unnecessary because the state was about to acquire El Matador and 
El Pescador beaches nearby; and (5) the aggregate of all of the special conditions was 
“totally unreasonable.”  
 
The State Commission denied the appeal on the grounds that no substantial issue was 
raised. The landowner then filed a Petition for a Writ of Mandate challenging the permit 
conditions.  
 
On September 5, 1980, after more than two years of litigation, a loss in the superior 
court, and an appeal to the California Court of Appeals, the landowner (Mr. Benton) 
submitted a permit amendment application to the South Coast Regional Commission as 
part of an offer of settlement of his pending appeal (Exhibit 11). In September, 1980, the 
State Commission “removed” the amendment application from the regional commission 
pursuant to what was then section 30333.5 of the Coastal Act, thus assuming direct 
review of the amendment request, and it was re-numbered A-220-80.5  In November, 
1980, the State Commission approved CDP Amendment A-220-80 subject to three 
special conditions.  In April of 1982, after Mr. Benton had filed all documents necessary 
to satisfy the conditions of A-220-80, and the Commission had accepted them, the 
parties to the still-pending litigation filed a Stipulation for Dismissal of Appeal, ending the 
litigation. The Commission issued A-220-80 in August of that year. 
 
2. Amended CDP A-220-80 (1980) 

Amendment application A-220-80, submitted on September 5, 1980, was expressly 
described as being “to permit Mr. Benton to construct two stairways located at the 
easterly and westerly side of the headland . . . to provide public access across such 
headland,” in exchange for the removal of the requirement to dedicate a vertical 
accessway (Sherman Stacey, September 5, 1980; Exhibit 11). CDP Amendment A-220-
80 also requested a reduction in the size of the approved residence to 3,500 sq. ft., 

                                            
5 Although in the Commission’s current numbering system, initial “A”s generally denote appeals, the initial 
A in A-220-80 may have been added to indicate that it was an amendment.  In numbering the subject 
second amendment, the initial A has been retained and a terminal “A2” (indicating that this would be the 
second amendment) added, resulting in the number A-220-80-A2. 
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relocation of the tennis court, and construction of a security wall along the Pacific Coast 
Highway boundary.  
 
On November 19, 1980, the Commission approved CDP Amendment A-220-80 with 
three special conditions regarding public access, construction of accessway 
improvements, and submittal of revised plans. These three special conditions 
superseded and replaced the previous special conditions required under P-10-20-77-
2107. The three Special Conditions required by CDP Amendment A-220-80 are as 
follows: 

Special Condition 1, Public Access. Prior to issuance of the permit, the 
Executive Director shall certify in writing that the following condition has 
been satisfied. The applicant shall execute and record a document, in a form 
and content approved in writing by the Executive Director of the Commission 
irrevocably offering to dedicate to a public agency or a private association 
approved by the Executive Director, an easement for public access and 
passive recreational use along the shoreline. Such easement shall extend 
from the mean high tide line to the base of the bluff for the width of the project 
site and shall include an easement area, conforming to the plans attached in 
Exhibit 2, over the headland on the site for pedestrian access and viewing. 
Such easements shall be recorded free of prior liens except for tax liens and 
free of prior encumbrances which the Executive Director determines may 
affect the interest being conveyed.  

The offer shall run with the land in favor of the People of the State of 
California, binding successors and assigns of the applicant or landowner. The 
offer of dedication shall be irrevocable for a period of 21 years, such period 
running from the date of recording. 

 
Special Condition 2, Accessway Improvements. Prior to issuance of the 
permit, the applicant shall submit plans, for the review and approval in writing 
of the Executive Director, showing proposed improvements to provide access 
from the shoreline to the headland accessway and back to the shoreline. 
Improvement of this accessway in accordance with approved plans shall be 
completed prior to occupancy of the residence approved herein. 

 
Special Condition 3, Revised Plans. The applicant shall submit revised plans, 
for the review and approval in writing of the Executive Director, showing that 
the proposed wall is sited so as not to interfere with public views from Pacific 
Coast Highway. All construction shall be in conformance with the plans 
submitted through this condition. 

 
Coastal Development Permit Amendment A-220-80 was issued on August 20, 1982. In 
its approval of CDP Amendment A-220-80, the Commission found that the proposed 
deletion of the previous requirement to offer to dedicate a vertical public accessway 
could only be found consistent with the Chapter 3 policies of the Coastal Act because 
two other accessways had opened nearby and because the applicant was proposing to 
expand the lateral public access easement and actually construct the stairways 
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necessary to provide public access up and over the headland for access and viewing. 
Special Condition 1 of CDP Amendment A-220-80 required the recordation of an 
irrevocable offer to dedicate (OTD) a lateral public access easement from the mean 
high tide line to the base of the bluff and over the headland, prior to issuance of the 
permit. The prior owner recorded the initial OTD, pursuant to the existing permit, on 
June 2, 1982. (An amended OTD was later recorded on January 8, 1987 to correct an 
inadequate legal description of the easement (Exhibit 5).) State Lands Commission 
accepted the easement on July 1, 2002 (Exhibit 6). The easement was transferred from 
State Lands Commission to Access for All on January 5, 2006 (Exhibit 7). Access for All 
is ready to open and manage the easement, but is precluded from doing so because 
unpermitted development obstructs the easement area and the required accessway 
improvements have not been constructed.  
 
On August 15, 1986, the Commission approved plans to build two stairways, one on 
either side of the headland, providing public access from the beach to the headland and 
back down to the beach, pursuant to the permit requirements (Exhibit 4).   
 
3. Violations  

Development, including a locked metal gate, a metal fence wrapped at both ends with 
razor wire, wooden stairs, removal of native bluff-top vegetation, and landscaping has 
occurred on the subject property.  The development violates the Coastal Act because it 
was undertaken without a CDP and is inconsistent with the terms and conditions of the 
underlying Coastal Development Permit Amendment A-220-80 in that it obstructs an 
accepted lateral public access easement.  In addition, the applicants have failed to 
construct the required public access improvements up and over the headland on the 
subject property, as required under the Coastal Development Permit Amendment A-
220-80.  
 
The unpermitted locked gate and fence, located at the top of the headland, prevent 
lateral public access to and across the headland in direct conflict with Special 
Conditions 1 and 2 of the underlying permit which specifically require an easement upon 
and over the headland for “pedestrian access and viewing” and improvements to 
facilitate such access (CDP Amendment A-220-80). Presently, there is only private 
access for the property owner to the headland due to the locked gate and fence; 
whereas Special Condition 2 specifically required access improvements to be 
completed prior to occupancy of the residence, which would allow the public access 
upon and over the headland from the shore. 
 
In addition, as stated above, the underlying permit (CDP Amendment A-220-80) 
required the construction of public access improvements, allowing the public to travel 
from the beach on one side of the headland, across the headland, to the beach on the 
other side. The plans for the construction of the improvements to facilitate public 
access, as required by the permit, were submitted to the Commission and approved 
(Exhibit 4), but the improvements have not been constructed. The unpermitted private 
wooden stairs currently located on the upcoast side of the headland are within the 
lateral public access easement and do not comply with permit conditions. Furthermore, 
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due to the locked gate and fence with razor wire at the top of the stairs, access to the 
beach from the headland is at the behest of the Revells and limited to persons with a 
key to the locked gate. The staircase required to be constructed on the downcoast side 
of the headland is completely absent.  
 
On November 17, 2005, the Commission issued Cease and Desist Order CCC-05-CD-
13 and Restoration Order CCC-05-RO-09 (“the Orders”) directing the applicants to: 1) 
cease and desist from construction and/or maintenance of unpermitted development, 2) 
remove all unpermitted development from the property, 3) restore areas of the property 
that have been negatively impacted by unpermitted development to the condition they 
were in before Coastal Act violations occurred, and 4) allow public use of the easement 
and construct the public access improvements up and over the headland in compliance 
with the terms and conditions of the existing permit and the accepted offer to dedicate 
that was recorded pursuant to the permit. The Orders require the applicants to submit a 
Removal Plan (for the removal of all unpermitted development), a Restoration Plan 
(requiring removal of all non-natives from the headland), and an Accessway 
Improvement Plan (for construction of the stairs and accessway).  
 
To date, the applicants have not resolved any of the violations and are therefore not in 
compliance with the Orders.6 Other than litigation, the applicants have taken two actions 
in response to the Commission’s 2005 Cease and Desist and Restoration Orders: (1) 
submittal of a Restoration Plan for the Headland, prepared by Forde Biological 
Consulting and dated February 10, 2007; and (2) submittal of an amendment 
application requesting that the CDP requirement to construct public access 
improvements be eliminated. On March 22, 2007, the applicants submitted the February 
10, 2007 Restoration Plan for the headland. Though presently under review, it should 
be noted that the Restoration Plan does not propose to fully remove non-native plant 
species as required in the Restoration Order.  
 
The Cease and Desist Order and the Restoration Order specified that the Accessway 
Improvement Plan should include: (1) a Geologic Report recommending the acceptable 
location for the stairway foundations and method of anchoring into bedrock; (2) plans for 
the required stairways, with modifications as needed; and (3) construction procedures 
such as a timeline, hours of operation, equipment storage location, a contingency plan; 
plan for transport and disposal of debris, and measures to protect water quality. 
Although the applicants did submit reports from a geologist and an engineer with this 
amendment application, these reports do not address the information required to be 
included in the Accessway Improvement Plan. Further, the applicant has not resolved 
any other of the Coastal Act violations on the property. 
 

                                            
6 The applicants have submitted a Restoration Plan with respect only to the headland on the property and 
have removed the landscaped lawn on the top of the headland.  However, they have not removed the 
landscaping located along the perimeter of the headland and have proposed in the Restoration Plan to 
retain this unpermitted development.  Thus, the unpermitted landscaping violation has not been resolved.  
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C. AMENDMENT REQUEST A-220-80-A2 

The proposed amendment to Coastal Development Permit A-220-80 dated December 
8, 2006, and received in the California Coastal Commission’s Ventura office on 
December 18, 2006, requested “deletion of Special Condition No. 2 Requiring the 
Construction of Accessway Improvements from the Shoreline to the Headland 
Accessway & Back to the Shoreline.” (Exhibit 10) 
 
The amendment did not seek to eliminate Special Condition 1 wherein a lateral public 
access easement was placed across the length of the property from the mean high tide 
to the bluff, including an easement area over the headland for pedestrian access and 
viewing.  
 

D. EXECUTIVE DIRECTOR’S DETERMINATION  

In response to amendment request A-220-80-A2, a letter transmitting the Executive 
Director’s Determination, dated January 17, 2007, explained that the proposed 
amendment must be rejected pursuant to Section 13166 of the California Coastal 
Commission Regulations (California Code of Regulations, Title 14, Division 5.5) 
because deletion of Special Condition Two would avoid the intended effect of the permit 
and no newly discovered information was submitted as part of the amendment 
application that could not, with reasonable diligence, have been produced before the 
permit was granted. (Exhibit 9) 
 
The Executive Director’s Determination explained the permit history of the site and 
reasoning as to why the previous amendment, CDP Amendment A-220-80, was 
accepted for review even though it resulted in deletion of the requirements of a Special 
Condition on the original CDP (P-10-20-77-2107). That original CDP authorizing 
construction of the existing single family residence on the property was approved by the 
South Coast Regional Commission subject to several special conditions, specifically 
including the requirement that the applicant record offers to dedicate both a public 
vertical access easement from Pacific Coast Highway to the mean high tide line and a 
public lateral access easement along the entire width of the property along the sandy 
beach.  The Regional Commission had found that the proposed development could only 
be approved subject to the above referenced special conditions regarding the provision 
of public access. 
 
In 1980, at the request of the owners of the property at the time, the Commission 
approved an amendment (CDP Amendment A-220-80) to the underlying permit, 
deleting the requirement to provide public vertical access on site. Although that first 
amendment authorized the deletion of the requirement to provide public vertical access 
on site, the amendment application was accepted and approved by the Commission 
only because the applicant proposed to provide expanded public lateral access along 
the beach including construction of two public access stairways up and over the 
headland to mitigate for the loss of that vertical public access and ensure lateral access 
across the site at all tide levels.  Specifically, in order to ensure that the applicants’ 
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proposal to provide additional access improvements was carried out, Special Condition 
Two required the property owner to submit project plans, for the review and approval of 
the Executive Director, for the construction of new access improvements to provide 
public access from the upcoast shoreline up and over the headland itself to the 
downcoast shoreline and vise versa. Special Condition Two further specifically required 
the property owner to construct the public access improvements in accordance with the 
approved plans prior to occupancy of the residence.  
 
Further, the Irrevocable Offer to Dedicate an Easement (OTD), which was recorded for 
the subject site pursuant to the amended permit, specifically states (As Amended 1987, 
Exhibit 5): 

WHEREAS, the Commission found that but for the imposition of the above 
condition [for provision of lateral access], the proposed development could 
not be found consistent with the public access policies of Sections 30210 
through 30212 of the California Coastal Act of 1976 and that, therefore, in the 
absence of such a conditions, a permit could not have been granted.   

 
Thus, the permit required both a lateral public access easement and the actual 
construction of public access improvements in the easement to facilitate access to and 
within the easement.  These were essential to the Commission’s previous approval of 
the underlying permit and to the Commission’s approval of the subsequent amendment 
to that permit deleting the requirement to provide a public vertical access easement. 
 
In this case, although construction of the residence on site has been completed and 
occupancy of the residence has already occurred, the construction of the previously 
approved public access improvements, which was specifically required by Special 
Condition Two of the permit as mitigation for that development, has not yet been 
completed.  The condition requires the permittee to construct access improvements.  
Removal of the condition would eliminate this requirement and thereby avoid the 
intended effect of the permit,7 as previously amended and conditioned, which is to 
provide access along the beach and across the headland for access and viewing 
purposes by requiring that the permittee provide both an access easement and actual 
access improvements.   
 
The letter from Alan Block, dated December 8, 2006 (Exhibit 10), and submitted as part 
of the December 18, 2006 amendment application, asserted that the proposed 
amendment is requested “in light of physical changes to the property (changed 
circumstances) which have occurred between the time of the Commission’s approval of 

                                            
7 Technically, the requirement to provide the stairways would continue to exist, even in the absence of 
Special Condition 2, since it was a central part of the applicant’s proposal in the first amendment.  
However, Special Condition 2 does independently require the construction of the stairways.  Moreover, 
the clear intent of the subject amendment application is to remove the obligation, so the only reasonable 
way to interpret this amendment application is as seeking to make all the necessary changes to 
accomplish that objective.  Therefore, the Executive Director’s analysis of the impact of elimination of 
Special Condition 2 appropriately assumed that it would have that effect, and the Commission’s analysis 
employs the same approach. 
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the CDP…and the date the Revell’s purchased the property.”  The letter further 
asserted that the headland effectively “rose” in height from approximately 14 ft. above 
the surface of the beach to approximately 23 ft. in height above the beach due to 
changes in the sand level on the beach and that the change in sand level makes 
construction of the previously required public access improvements infeasible. No 
evidence of any changes to sand levels on site or the infeasibility of constructing the 
required public access improvements was submitted as part of the amendment 
application (nor has any such evidence been submitted subsequently). The plans 
approved in 1986 do not constitute such evidence because: (1) they were not designed 
to report height, (2) there is no indication of whether or how the height was measured, 
and, perhaps most significantly, (3) even if the numbers are accurate, they are within 
the expected range of sand levels due to natural fluctuations. 
 
The Executive Director’s Determination goes on to explain that the beach is a naturally 
dynamic environment which is subject to periodic fluctuations in sand elevations due to 
tidal conditions and seasonal changes; such fluctuations are expected to occur and do 
not constitute “changed circumstances” to the condition of the site. The fluctuations in 
sand level were a known aspect of the sandy beach environment at the time the 
Commission approved the underlying permit and do not, in any manner, constitute 
“newly discovered” information that could not have been “discovered and produced 
before the permit was granted.” Nor is such information material, in that any potential 
past, present, or future changes (either periodic or permanent in nature) to the sand 
elevations on the beach fronting the subject site are irrelevant to the feasibility of 
constructing the previously approved public access improvements on the subject site in 
compliance with the required conditions of approval of the underlying permit. As 
explained in the Executive Director Determination, the 1986 approved plans indicate 
that the stairway would be anchored on a pile- or caisson-supported foundation. 
Therefore, changes in sand level sitting atop the bedrock are irrelevant.  
 
The geologic engineering report by Donald Kowalewsky dated December 13, 2005, 
submitted as part of the amendment application does not indicate that any changes 
have occurred on site that would prevent compliance with the conditions of approval or 
negate the relevance of the required improvements.  In fact, the report indicates that 
construction of the required stairs is feasible provided that such stairs are constructed 
using deepened piles (caissons) extending into the underlying bedrock. Pursuant to the 
requirements of Special Condition Two, the previous property owner submitted project 
plans, for the review and approval of the Executive Director, to construct the required 
public access improvements on site. The approved plans prepared by The Frank Lloyd 
Wright Foundation dated 2/19/82 and approved by the Executive Director on 8/15/86 
indicate that both of the two approved public access stairways would be anchored by a 
pile- or caisson-supported foundation, which would not move as seasonal sand level 
fluctuations occur. 
 
As a result of the above facts, the Executive Director rejected CDP Amendment 
Application A-220-80-A2.  
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E. APPLICANTS’ APPEAL OF EXECUTIVE DIRECTOR 
DETERMINATION 

The applicants appealed the Executive Director’s Determination in a short letter from 
their representative, Alan Block, dated January 31, 2007, requesting that the 
Commission follow the procedures provided by Section 13166 of Title 14 of the 
California Code of Regulations (“14 C.C.R.”) and schedule a hearing on the 
determination (Exhibit 8). Despite the reference to 14 C.C.R. section 13166, the 
applicants’ appeal does not discuss the standard listed in that section, which relates to 
the intended effect of the existing permit and the presentation of newly discovered 
material information. Instead, the applicants simply assert that there are “physical 
changes to the property (changed circumstances) which have occurred,” as specified in 
a list of five bullet points. Construing the appeal in the light most favorable to the 
applicants, the Commission interprets these bullet points as an assertion of newly 
discovered material information that could not have been presented at the time of the 
underlying coastal development permit application.  
 
The applicants assert that the relevant physical changes occurred between the time of 
the approval of the coastal development permit amendment in 1980 and the date the 
Revells purchased the property on May 13, 2004 (Exhibit 8). As a result of these 
physical changes, the applicants contend that compliance with Special Condition Two is 
“both impractical from a construction perspective and unnecessary for the purpose of 
ensuring lateral access.” The five bullet points in the applicants appeal that allegedly list 
changed circumstances state: 
 

Assertion 1. “Significant loss of sand at the base of the headland” 
Assertion 2. “Significant vertical drop associated with any potential lateral 

accessway improvement, raising serious safety concerns. 
Assertion 3. “Construction, engineering and geologic concerns which cannot be 

overcome, except at exorbitant expense” 
Assertion 4. “Wave rush-up at high tide” 
Assertion 5. “Availability of lateral access through existing sea cave” 

 
The applicant submitted a coastal engineering report prepared by David Weiss, dated 
April 15, 2007 and a geologic engineering report by Donald Kowalewsky dated 
December 13, 2005 which provide additional information in support of the applicants’ 
claims. The applicants submitted additional correspondence on June 4, 2007 which 
included a bid by Anacapa Construction, dated May 31, 2007, to build a stair tower 
alternative (Exhibit 14). The applicants’ appeal of the Executive Director’s determination 
is analyzed in the following section.  
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F. ANALYSIS OF THE APPLICANTS’ APPEAL WITH RESPECT TO 
SECTION 13166 

Pursuant to 14 C.C.R Section 13166, the Executive Director must reject an amendment 
application if the proposed amendment would lessen or avoid the intended effect of an 
approved or conditionally approved permit unless newly discovered material information 
is presented that, in the exercise of reasonable diligence, could not have been have 
discovered and produced before the permit was granted.  Similarly, on appeal, the 
Commission must overturn the Executive Director’s Determination if the it finds that 
either: (1) the proposed amendment would not lessen or avoid the intended effect of an 
approved or conditionally approved permit or (2) the applicant has presented newly 
discovered material information, which could not, with reasonable diligence, have been 
discovered and produced before the permit was granted. 
 
1. Would the Amendment Lessen or Avoid Any of The Intended Effects of the 

Permit?  

The Commission specifically considered the issue of public access as a result of 
residential development of the site. In the original coastal development permit, P-10-20-
77-2107, the Regional Commission required offers to dedicate vertical and lateral 
access easements on the property. The public access requirements were reassessed in 
1980, as part of Commission review of an amendment application, CDP Amendment A-
220-80 (Benton; see Exhibit 11), which requested modification of the access conditions 
for the development. The amendment application specifically proposed constructing 
“two stairways located at the easterly and westerly side of the headland . . . to provide 
public access across such headland” (Sherman Stacey, September 5, 1980; Exhibit 11), 
and on November 19, 1980, the Commission required an expanded lateral easement, 
submittal of plans “showing proposed improvements” (stairs providing access to the 
headlands), and the construction of those access improvements, in lieu of the vertical 
access easement. Specifically, Special Condition One of CDP Amendment A-220-80 
required an irrevocable offer to dedicate an easement for public access and passive 
recreational use along the shoreline, from the mean high tide line to the base of the bluff 
for the width of the project site. Further, Special Condition Two of CDP Amendment A-
220-80 specifically required the applicants to construct accessway improvements from 
the shoreline to the headland accessway and back to the shoreline. In its approval of 
that amendment, the Commission found that the deletion of the previously required 
public vertical access easement could only be allowed because of the additional public 
access improvements proposed by the applicant (including construction of the two 
stairways up and over the headland.). 
 
The Commission made the following findings in the staff report for Amendment No. 220-
80 in order to approve the modifications to the access conditions:  

However, the inability to pass around the headland would remain an 
impediment to determining that adequate public access exists on the parcel. 
The applicant proposes to eliminate this access impediment by enlarging the 
lateral access way to include the entire sandy beach, and to improve and 
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dedicate an easement for public access and viewing across the headland. 
Since vertical access is available to the beaches adjacent to the site and 
because continuous lateral public access will be provided the Commission 
finds that this project can be approved without dedication of vertical access.  
The Commission concludes that as conditioned to require the dedication and 
provision of lateral access, the project is consistent with Sections 30210-
30212 of the Coastal Act.  

 
From findings above, it is clear that the Commission intended the required access 
improvements, up and over the headland, to provide continuous lateral public access 
across the width of the property.  
 
The subject amendment application, A-220-80-A2, submitted by the Revell’s on 
December 18, 2006 requests the “deletion of Special Condition No. 2 Requiring the 
Construction of Accessway Improvements from the Shoreline to the Headland 
Accessway & Back to the Shoreline.” Special Condition Two, requested to be deleted 
under the subject amendment, states (Exhibit 10):  

Special Condition 2, Accessway Improvements. Prior to issuance of the 
permit, the applicant shall submit plans, for the review and approval in writing 
of the Executive Director, showing proposed improvements to provide access 
from the shoreline to the headland accessway and back to the shoreline. 
Improvement of this accessway in accordance with approved plans shall be 
completed prior to occupancy of the residence approved herein. 

 
The subject amendment to delete Special Condition Two in its entirety would 
necessarily avoid the intended effect of the conditionally approved permit (A-220-80) as 
expressed in Special Condition Two. Elimination of Special Condition Two would render 
the headland inaccessible to the public for lateral access purposes,8 inconsistent with 
the underlying intent of Special Condition Two. The applicants have not submitted any 
other alternatives or modifications that would provide for continuous lateral public 
access and coastal viewing in lieu of the approved headland access improvements.  
 
In addition, the elimination of Special Condition Two would conflict with the additional 
intended effect of the CDP as expressed in Special Condition One, which requires the 
following: 

Special Condition 1, Public Access. Prior to issuance of the permit, the 
Executive Director shall certify in writing that the following condition has 
been satisfied. The applicant shall execute and record a document, in a form 
and content approved in writing by the Executive Director of the Commission 

                                            
8 Technically, the requirement to provide the stairways would continue to exist, even in the absence of 
Special Condition 2, since it was a central part of the applicant’s proposal in the first amendment.  
However, Special Condition 2 does independently require the construction of the stairways.  Moreover, 
the clear intent of the subject amendment application is to remove the obligation, so the only reasonable 
way to interpret this amendment application is as seeking to make all the necessary changes to 
accomplish that objective. Therefore, the Executive Director’s analysis of the impact of elimination of 
Special Condition 2 appropriately assumed that it would have that effect, and the Commission’s analysis 
employs the same approach. 
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irrevocably offering to dedicate to a public agency or a private association 
approved by the Executive Director, an easement for public access and 
passive recreational use along the shoreline. Such easement shall extend 
from the mean high tide line to the base of the bluff for the width of the project 
site and shall include an easement area, conforming to the plans attached in 
Exhibit 2, over the headland on the site for pedestrian access and viewing. 
Such easements shall be recorded free of prior liens except for tax liens and 
free of prior encumbrances which the Executive Director determines may 
affect the interest being conveyed.  

 
The elimination of Special Condition Two would limit the public’s ability to use the lateral 
access easement, required by Special Condition One of the underlying permit, along the 
width of the property during medium to high tides. Because the lateral access easement 
is intended to provide continuous lateral public access across the width of the property, 
it necessarily (as well as expressly) includes access to the area represented by the 
headland.  However, without the stairs, the public cannot reach the portion of the lateral 
accessway represented by the headland.  Thus, the subject amendment would lessen 
the intended effect of Special Condition One of the conditionally approved permit. 
 
Furthermore, the elimination of Special Condition Two would eliminate the public’s 
ability to use the headland for coastal viewing purposes, which was also required by 
Special Condition One of the underlying permit. Because viewing would no longer be 
provided for the public, the subject amendment would avoid the intended effect of 
Special Condition One of the conditionally approved permit. 
 
For the above stated reasons, the Commission concurs with the Executive Director’s 
determination that the subject amendment request (A-220-80-A2) would lessen or avoid 
the intended effect of the previously approved permit, CDP Amendment A-220-80. The 
next task is to determine whether, in this case, there is new material information with 
regard to this issue that could not have been reasonably discovered and produced at 
the time A-220-80 was issued. This second factor is discussed below. 
 
2. Have Newly Discovered Material Facts Been Presented? 

The applicants asserted in the subject amendment request (A-220-80-A2; Exhibit 10), 
and in the appeal of the Executive Director’s determination to reject the subject 
amendment (Exhibit 8), that there are changed circumstances on the property, which 
the Commission interprets as an assertion of newly discovered material information that 
could not have been presented at the time of the underlying coastal development permit 
application, since this would be the standard required under Section 13166 of the 
Commission’s regulations.  
 
The applicants assert that there are physical changes to the property which have 
occurred between the time of the approval of the coastal development permit 
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amendment in 1980 and the date the Revells purchased the property on May 13, 2004.9 
(Exhibit 8) As a result of these physical changes, the applicants contend that 
compliance with Special Condition Two (construction of stairways on each side of the 
headland) is “both impractical from a construction perspective and unnecessary for the 
purpose of ensuring lateral access.” The applicants contend that there are physical 
changes on the property, including: the loss of sand at the base of the headland; safety 
concerns regarding a significant vertical drop at bottom of accessway; construction, 
engineering, and geologic concerns; wave rush-up at high tide; and availability of lateral 
access through existing sea cave. The Commission’s Senior Coastal Engineer reviewed 
the materials presented by the applicant, as well as additional materials, in order to 
assess these claims.  She reported her conclusions in her May 31, 2007 memo 
(hereinafter, “Ewing Memo”), which is hereby incorporated by reference. 
 
The applicants’ assertions are addressed individually below. To date, the applicants 
have submitted this list of assertions and two coastal reports, which are intended to 
support the appeal. However, the appeal, as submitted, provides few links between the 
underlying data and how it is specifically intended to support the assertions. Staff has 
done its best to interpret the applicants’ assertions by reviewing the subject amendment 
application (A-220-80-A2) in conjunction with the appeal submittals, as described below. 
 
Assertion 1. Significant loss of sand at the base of the headland 

The first bullet point in the appeal of the Executive Director’s rejection of CDP 
Amendment A-220-80-A2 asserts simply that there is a significant loss of sand at the 
base of the headland. The letter submitted with the amendment application (Alan Block, 
dated December 8, 2006; Exhibit 10) states that:  

The approved plans for the accessway improvements evidence that the 
maximum height of the improvements would extend 14 feet above the beach. 
At the time the Revells purchased the property the headland stood more than 
23 feet above sand level. It is higher today. As such, construction of the 
approved accessway improvements today would not provide the public with 
the desired lateral access that the Commission sought at the time of its 
approval of CDP No. A-220-80. (emphasis added) 

 
Various measurements have been provided by the applicant to describe the elevation of 
the top of the headland above the sand level. The Kowalewsky Report (2005) 
references a 20- to 30-foot vertical rise in relation to any proposed stairways. Bedrock 
Engineering, April 13, 2005 (Exhibit 2 of Alan Block letter dated December 15, 2005) 
references the vertical distance between the top of the headland and beach as follows: 

                                            
9 Although the Commission notes that the applicants are asserting changed circumstances between the 
date of the Commission’s approval of a CDP for residential development and access improvements in 
1980 and the date the Revell’s purchased the property in 2004, there is no Coastal Act relevance to the 
date the Revell’s purchased the property because the burdens of permits run with the land once the 
benefits have been accepted. Therefore the responsibility for compliance with the requirements of the 
coastal development permit resides with the current property owners.  The recorded OTD, containing the 
Special Conditions provided the Revells with notice of this responsibility. 
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Vertical Drop: The vertical drop between the top of the headland and the 
beach below is approximately 23’. The stair proposed by the Commission 
drops 14’. The stair would terminate 9’ above the beach below. The length of 
the stair must be extended to terminate at the sand / rock below.  

 
The Weiss Report (2007) references a 30-foot distance between the scoured beach and 
the top of the headland: 

According to the survey that this office has been provided, there is an 
approximate thirty foot drop between the top of the bluff and the scoured 
beach. For that change in elevation, and considering a six inch rise to eleven 
inch run, the stairs and landings would traverse between sixty and seventy 
feet in the roughly east/west direction along the length of the cliffs on either 
side of the promontory. (emphasis added) 

 
The Peak Surveys, Inc. aerial topography survey, dated March 8, 2007, shows the 
headland to be roughly 23 feet above the sand level in the approximate location of the 
stairways (Exhibit 3).  
 
From the above statements, the Commission interprets the applicants assertions 
regarding “significant loss of sand at the base of the headland” to mean that because 
the approved stairway plans (Exhibit 4) indicate that the stairway would extend 14 feet 
down from the top of the headland, the approved lower platform foundation would end 
up being raised approximately 9 feet (23 ft – 14 ft), more or less, above the current sand 
level, so that use of the stairway would not be viable by the public and would not 
provide lateral access from the beach to the top of the headland and back to the shore. 
The applicants appear to be suggesting that, as a result of the loss of sand, compliance 
with Special Condition 2 would not result in any additional lateral access. This is an 
outgrowth of the applicant’s position that the existing obligation under Special Condition 
2 is only to construct public access improvements to the exact specifications in the 1986 
approved project plans. This is not a valid argument under Section 13166 for the 
following reasons: (1) the fluctuating distance between the top of the headland and the 
surface of the sand was occurring at the time the Commission approved A-220-80, has 
always been occurring, and continues to occur, and it was known to be occurring at the 
time the Commission approved A-220-80, so this allegation asserts no new information; 
(2) there is no indication that this distance has been unexpectedly increased as a result 
of significant or unforeseen coastal or geologic factors; (3) the approved plans show 
accessway stairs anchored on a pile- or caisson-supported foundation, which would not 
move as seasonal sand level fluctuations occur and (4) the assertion that public access 
would not be provided is based on a faulty premise, as the applicants are required to 
implement a stairway design that reaches the beach in order to implement the original 
proposal and satisfy the requirements of Special Condition 2. Thus, if the applicants 
construct the improvements as required, the normal fluctuations in sand levels will not 
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diminish the degree to which those improvements provide public access.10 In sum, 
information regarding fluctuations in the sand level is neither new nor material. 
 
In essence, the applicants are arguing that, although stairs from the beach to the 
headland and back down were proposed by the prior owner as mitigation for the 
elimination of the then-existing vertical access condition, and the Commission expressly 
found those stairs to be necessary to mitigate for that loss; since that owner proposed 
plans for the stairs that failed to take into account the fluctuating sand levels and then 
delayed while those levels did in fact fluctuate, that prior owner’s failings should relieve 
the current owner of any obligation to perform that undisputedly essential mitigation.  
That cannot be correct.  The specifics of the applicants’ arguments are addressed 
below. 
 
 The Headland Is No Higher and the Distance from the Headland to the Sand 

May Actually be Smaller Now than in 1980 
 
The applicants have asserted that there has been a change in the distance between the 
headland and the sand level. The December 8, 2006 letter from Alan Block (Exhibit 10) 
contends that this change has occurred because the headland is higher. However, there 
is no evidence of significant coastal uplift along the coast in the period from 1980 to 
present. In fact, the reports of the elevation of the headland have remained essentially 
constant.  While there are some differences in the actual numbers used to represent 
that elevation in the 1986 approved project plans (Exhibit 4, showing 26 feet) and the 
2007 survey (Exhibit 3, showing about 31 feet), these differences are primarily the result 
of the fact that the two documents use different reference points as their 0 vertical 
datum.  The 1986 project plans used the Mean High Tide (MHT), whereas the 2007 
survey used North American Vertical Datum 88 (NAVD 88).  Since the MHT at this 
location is approximately 4.5 feet above NAVD 88, the difference in the reported 
elevations is almost entirely explainable by reference to the different reference points, 
with the remaining difference being attributable to measurement imprecision and the 
fact that there is about a foot of elevation variation on the top of the headland itself.  
There is no evidence of any actual change in the elevation of the headland (Exhibit 12 
at 4-5). The only significant changes in the difference in elevation between the headland 
and the surface of the sand are due to the foreseeable seasonal and interannual 
changes in sand level.  Thus, this assertion presents no newly discovered information or 
changed circumstance. 
 
Moreover, the available evidence regarding the changes in the elevation of the sand 
surface suggests that the height of the headland above the sand may actually be lower 
today than it was when the permit was approved.  The original applicant, Mr. Benton, 
referenced a 30-ft distance from the top of the headland to the beach in his 1978 appeal 
of the original CDP (P-10-20-77-2107). The South Coast Regional Commission 

                                            
10 The alternative interpretation of this assertion is that it acknowledges the requirement to build the stairs 
from the Headland to the surface of the sand, and the loss of sand is relevant simply in that it makes the 
project more expensive and more difficult.  This interpretation is addressed in the response to Assertion 
3. 
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conditionally approved CDP P-10-20-77-2107 on January 16, 1978, and the original 
applicant (Benton) appealed. In support of this appeal (Appeal No. 27-78, Benton), the 
following claim was submitted on behalf of the applicant (Sherman Stacey, dated 
February 3, 1978): 

4. The vertical access requested is unnecessary… El Matador Beach lies only 
800 ft. east of Mr. Benton’s property and El Pescador Beach lies only 1600 ft. 
to the west. These two public beaches will be separated by less than ½ mile… 
In addition, it would require an expensive public improvement to construct a 
safe access. From the beach up to the top of the bluff is not an easy route. 
Approximately 30 ft. of vertical relief separates the top of the first bluff from 
the beach. Stairs or some other form of access would be required to get from 
the beach to the top of the bluff. From that point, an improved and fenced 
walkway would be required up the drainage canyon to the Pacific Coast 
Highway. This type of improvement would be visually offensive to the 
Applicant who plans no changes whatsoever to these portions of his 
property. (emphasis added) 

 
 The Elevation of the Headland Above the Sand Surface is, and Always Has 

Been, Variable, and This Fact is Not New Information 
 
Another vertical distance was listed by the previous applicant when the stairway plans 
were approved by the Commission in 1986. The stairway plans submitted by the 
previous applicant, and subsequently approved, indicate a 14-ft. vertical distance from 
the top of the headland to the sand (Exhibit 4). However, these plans were prepared by 
the Frank Lloyd Wright Foundation, and there is no indication of how the distance was 
determined or even that any measurement was taken, much less that they were 
prepared or reviewed by a licensed surveyor or engineer to ensure that the height of the 
headland in relation to the elevation of the sand was accurately depicted.  
 
The various anecdotal discussions of the vertical distance from the headland to the 
beach indicate a range of sand level that would be expected from a dynamic beach area 
such as the subject area. At the time of the initial permit, the sand level was apparently 
quite low and the difference in elevation was close to 30’. In 1986, the sand level may 
have been somewhat higher, as the plans submitted indicate, with the difference in 
elevation from the headland to the sand level being approximately 14 feet (Exhibit 4). In 
the 2007 survey, the difference in elevation from the headland to the sand level is 
reported as being between 22 and 23 feet (Exhibit 3).   
 
Such changes in the vertical distance between the headland and the sand level are 
consistent with expected seasonal and annual shifts in sand levels (Exhibit 12 at 2-3). 
They are not changed circumstances because they are a natural part of the sand cycle 
on these types of beaches and have been occurring consistently since prior to the 
original permit approval. Moreover, the fact such changes occur is far from being “new” 
information, which is the relevant standard here.  It was known long before the time of 
the original permit actions on this site.  As the Ewing Memo states, “the concepts that 
sand is mobile and that beach elevation changes as sand is added or removed form the 
beach have been basic aspects of coastal study since well before 1980” (Exhibit 12 at 
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2).  It was also well known to the Coastal Commission in particular, as the “dynamic 
nature of the beach was discussed in the 1975 California Coastal Plan that was a 
precursor to the California Coastal Act” (Exhibit 12 at 2).  Finally, the Ewing Memo 
states (Exhibit 12, pg 4):  

There is every reason to believe that changes in beach sand elevations 
should have been an anticipated condition for this section of beach even in 
1980, and such changes in beach sand elevation should have been 
considered during the design, engineering and construction of the required 
access stairs. Moreover, even if neither the Commission nor the applicant did, 
in fact, anticipate changes in beach sand elevation at the time the approved 
CDP Amendment A-220-80, there is no doubt that, by exercising reasonable 
diligence, the applicant could have discovered the phenomenon and 
produced information about it to the Commission in advance of the 
Commission’s action. 

 
Thus, the grounds necessary for overturning the Executive Director’s rejection of an 
amendment application under Section 13166 of the Commission’s regulations have not 
been satisfied because there was no newly discovered material information that could 
not, with reasonable diligence, have been presented at the time of the underlying 
coastal development permit application. 
 
As explained above, the sand level or the height of the sand changes regularly from 
season to season and year to year. At the time of the original permit, the applicant 
voiced concern about the stairs and noted that there was almost a 30’ difference in 
elevation from the headland to the beach at that time; the beach elevation has risen and 
fallen many times since this observation by the initial permit applicant. This dynamic 
nature of the beach causes changes in the distance between the sand level and the top 
of the cliff and headland. This natural oscillation in beach sand was well recognized at 
the time of the initial permit; therefore, the fluctuating distance from the top of the 
headland to the sand does not represent new material information, and it certainly is not 
new information that could not have been produced before the permit was granted. 
 
 The Variable Elevation of the Headland Above the Sand Surface is not 

Material 
 
Next, even if the fact of the changes in sand level were treated as new information that 
could not have been discovered, which is not the case, the information must also be 
“material” in order to require the Commission to accept the amendment application.  In 
other words, the information must be relevant to the Commission’s decision on the 
aspect of the existing permit that the applicant seeks to change.  As indicated above, 
the asserted relevance of the changes in sand level stems from the applicants 
erroneous assumption that Special Condition 2 only required the applicant to construct 
the exact stairs shown in the 1986 plans.  Relying on that faulty premise, the applicants 
argue that construction of the public access stairways would not provide lateral access, 
since the stairways would not reach the beach due to changes in sand supply at the 
base of the headland, and the new information is therefore material.   
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This interpretation of the permit requirements is demonstrably inconsistent with the 
purpose behind the amendment.  Nowhere does Special Condition 2 state that a 14-foot 
stairway was to be constructed.  The permit required an easement over the headland 
for pedestrian access and viewing and improvements to provide access to that 
headland accessway.  Even the application itself made it clear that the proposal was to 
build stairs from the headlands to the beach (Exhibit 11). 
 
The applicant submitted project plans for the construction of two stairways from the 
headland to the beach, which were approved by Commission staff in 1986. These plans 
indicated an adequate concept to implement the requirement of Special Condition 2. 
That is, the 1986-approved plans (Exhibit 4) show an upper and lower pile- or caisson- 
supported platform foundation for each stairway and show that the piles or caissons are 
to be located below-grade.  The approved plans do not address the fluctuating sand 
levels; they do not include any engineering information such as how deep the caissons 
need to be embedded.  Therefore, more precise plans would have been (and are still) 
required prior to the construction of any improvements. To determine the necessary 
embedment depths, final stairway designs and engineering calculations would have 
been required, and field checks may have been necessary as well (Exhibit 12, pg 4-5).  
 
If the applicants had completed final engineered plans and determined that the 
approved conceptual plans needed to be refined or revised in order to accomplish the 
goal of building stairs to the beach, then the applicant would have needed to submit 
revised plans to conform to the physical conditions at the site.  The fact that a 
conceptual plan cannot be implemented exactly as drawn because of actual site 
conditions that have always existed at the site is not material new information that 
justifies removal of mitigation.  Rather, it requires the applicant to redesign and seek 
either an amendment to authorize the redesign or concurrence from the Executive 
Director that an amendment is not necessary.  In this case, the permittee is essentially 
claiming that because a conceptual plan for mitigation submitted by the prior permittee 
cannot be built exactly as shown, the permittee should be relieved of the requirement to 
mitigate the project impacts.  However, the site conditions are exactly the same as 
when the prior permittee submitted the conceptual stairway plans; that is, the sand 
levels fluctuated at the time the conceptual plans were prepared and the sand levels 
fluctuate today.  The permittee’s decision to submit a conceptual plan for staff approval 
rather than engineered plans that take the sand fluctuation into account does not 
obviate the permittee’s requirement to build the stairs.  
 
The requirement is to build stairs to the beach, and there is no indication that the 
Commission was concerned about how far that distance was. In fact, the only 
information available on this point is that the Commission apparently regarded a 30-foot 
distance as perfectly acceptable, since that is the distance the Commission was told 
existed prior to the approval of the amendment. Thus, the fact that the distance from the 
headland to the sand varies, and could be greater when the stairs are actually built than 
that shown in the conceptual plan is immaterial. 
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In sum, the fluctuating distance from the top of the headland to the sand does not 
represent new material information which could not have been produced before the 
permit was granted. Any necessary changes in stairway design from the 1986 plans to 
extend the stairway to whatever the sand level of the beach is at the time of 
construction is a result of predictable seasonal fluctuation.   
 
Finally, regardless of the previously approved stairway plans, the applicants have the 
responsibility for fulfilling the obligations of Special Condition 2 rather than relying on the 
conceptual plan previously submitted by the applicant, which is merely a tool to facilitate 
condition implementation. As the Ewing Memo indicates, the Commission “clearly was 
envisioning stairs,” but whether those stairs would have to span 14 feet, 23 feet, 30 feet 
or more was immaterial, as there are “[m]any locations along the California coast [that] 
have public accessways that use stairs that span vertical differences of 30 feet or even 
higher” (Exhibit 12 at 4).  The applicants have presented no evidence that potential 
past, present, or future changes to the sand elevations on the beach fronting the subject 
site are outside of the normal, expected range of variation (i.e., that they constitute new 
information that could not have been discovered), or that they are relevant to the 
requirement to construct public access improvements on the subject site in compliance 
with the conditions of approval of the underlying permit (i.e., that they are material). 
Special Condition 2 requires the construction of public access improvements from the 
shoreline to the headland accessway and back to the shoreline. Public access up and 
over the headland was found by the Commission to be requisite in the approval of the 
residential development. The 1986-approved plans are just one means of fulfilling the 
requirements of Special Condition 2. There may be other alternative stair designs that 
would meet the requirements of Special Condition 2 that could be implemented (Exhibit 
12 at 4-5). The Weiss Report (2007) itself has described an alternative “stair tower” that 
might also meet the requirements of Special Condition 2.  
 
As described above, given that the sandy beach is dynamic system, that it was 
recognized as such when the Commission approved A-220-80 in 1980, and the 1986 
stairway was designed and constructed with that variability recognized, the Commission 
finds that the alleged loss of sand at the headland and the associated change in the 
vertical distance from the sand level to the headland do not constitute new information, 
material information, or information that could not have been reasonably discovered and 
produced at the time the underlying permit was issued. 
 
Assertion 2. Significant vertical drop associated with any potential 
lateral accessway improvement, raising serious safety concerns. 

The second bullet in the appeal of the Executive Director’s rejection of CDP 
Amendment A-220-80-A2 asserts that there are changed circumstances resulting in a 
significant vertical drop and related safety concerns. As in the applicants’ first assertion 
of changed circumstances, reported above, the reference to a significant “vertical drop” 
appears to be based on the erroneous assumption that the only requirement imposed 
upon the applicants is to build stairs 14 feet down from the headland. For the reasons 
articulated above, this is not the case. Thus, this entire assertion is based on a false 
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premise. For all of the reasons stated above, in the discussion of assertion 1, 
compliance with the existing permit would not result in stairs suspended in mid air or 
any other “vertical gap,” and therefore would not result in any safety concern. Thus, this 
assertion does not present any new, relevant information or any changed circumstance. 
 
Apart from the assertion that the stairs would not reach the sand, the applicants seem to 
have some concern regarding maintenance of the stairway to avoid any unsafe vertical 
gap developing between the bottom of the stairway and the sand in the future, as well 
as any unsafe deterioration of the stairway itself. The letter submitted with the 
amendment application (Alan Block, dated December 8, 2006; Exhibit 10) states that: 

As evidenced by Kowalewsky’s report and findings, the practical 
ramifications of the construction of the accessway improvements on the 
sandy beach have not been adequately considered, if at all. It serves no 
purpose to mar the landscape with unnecessary structures that could quickly 
wash away and pose a serious hazardous condition to the public while its 
remnants desperately cling to the rocks before being fully claimed by the sea. 
Likewise, a major construction project with extreme negative impacts on the 
environment is not justified.  

 
The Weiss Report (2007) provides the following site conditions: 

Based upon these calculations and the attached plot, it is my opinion that the 
construction of a stair system on both sides of the promontory for general 
public access is going to be very difficult. This section of beach is awash 
almost to the bluff for some part of most days. Photographs 2 and 3 show the 
beach condition on the date of our site visit. As one can see the sand is 
packed and wet all the way to the face of the back bluff, showing that there 
has been uprush to the back bluff. Wave action is constantly undermining the 
toe of the bluffs, ultimately causing them to collapse. Under those conditions, 
the connection of the stairs to the top of the bluff will always be in some 
danger of being destroyed or having to be reinforced because the slope below 
is being damaged by wave action.  

 
The assertion that there could be a public safety issue raised in the future by the 
possibility of gaps developing between the bottom of the stairway and the sand level 
obviously does not present any changed circumstances, and it is not a valid argument 
under Section 13166 for the following reasons: (1) the anticipated fluctuations in the 
sand level and the impact of waves on the stairway are not new information, for reasons 
stated in the discussion of assertion 1; and (2) the easement holder, Access for All, will 
be responsible for maintenance of the stairway after its initial construction and would 
address unsafe gaps between the bottom of the stairway and the fluctuating sand level 
as well as unsafe deterioration of the stairway itself.  
 
With regard to potential safety concerns as a result of damage to the stairways after 
construction, public access stairs have successfully been built in many places along the 
coast, and they often have to address the design issues raised by a changing sand 
level, regular impact from waves and bluff retreat (Exhibit 12 at 3-4 and Exhibit 16). The 
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design issues raised in the reports by Kowalewsky and Weiss are not new. The coast is 
a dynamic region and the changes that are associated with the coast and that create 
the dramatic headlands, arches and sea stacks found along this portion of the Malibu 
coast have been known and considered in coastal design for many years. A variety of 
designs have been developed to accommodate seasonal and interannual variability in 
sand level and wave energy. Solid, well embedded foundations or landings would be 
important, and, in fact, the approved plans do show a pile- or caisson-supported 
foundation. Transitions from the landings to the beach level can be accomplished by 
ramps, additional stairs and other options.   
 
It is anticipated that these types of access improvements would require periodic 
maintenance. As the easement holder, Access For All has already accepted 
responsibility for maintaining the stairway (Exhibit 7). Such maintenance would need to 
address any public safety concerns with regard to the vertical distance between the 
bottom of the stairway and the sand or unsafe deterioration of the stairway itself.  The 
Commission’s engineer has concluded that the construction of these stairs “does not 
raise a safety issue” (Exhibit 12, pg 4), and the Commission agrees. 
 
In this case, because the sandy beach was recognized as a dynamic system well before 
1980, neither sand elevations nor wave conditions were assumed to be fixed at the time 
the Commission approved and required the stairway or when the stairway plan was 
approved in 1986. Further, it is acknowledged that these types of access improvements 
do require periodic maintenance to ensure public safety. For the above reasons, the 
Commission finds that this assertion presents no changed circumstances and no new 
material information with regard to public safety associated with the distance from the 
bottom of the stairway to the sand, much less any new information that could not have 
been reasonably discovered and produced at the time the underlying permit was issued. 
 
Assertion 3. Construction, engineering and geologic concerns which 
cannot be overcome, except at exorbitant expense 

The third bullet point in the appeal of the Executive Director’s rejection of CDP 
Amendment A-220-80-A2 asserts that there are “[c]onstruction, engineering, and 
geologic concerns which cannot be overcome except at exorbitant expense.”  As an 
initial matter, this statement does not allege, or even imply, any changed circumstances 
or new information.  It simply asserts that the requirements of the permit are difficult and 
expensive to satisfy.  Thus, this allegation does not even purport to satisfy the criteria 
for overturning the Executive Director’s determination and accepting this amendment 
application.  Nevertheless, the Commission explores this allegation further, once again 
by reference to other materials submitted by the applicant. 
 
The letter submitted with the amendment application (Alan Block, dated December 8, 
2006, quoting Kowalewsky, 2005; Exhibit 10) states that: 

The proposed accessway may enhance access… to a limited portion of the 
beach during high tide, but will at the same time detract from the reason why 
a person visits the area. Construction of the stairway, will require installation 
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of several concrete caissons through the beach sand extending into the 
underlying bedrock a minimum of 10 feet. Excavations to construct the 
caissons will require heavy drilling equipment on the beach during low to 
medium tides. Because this type of rock is locally very hard, drilling will be 
difficult and any one bore hole may not be completed between high tides. 
Consequently, sand must be excavated and stored as a barrier to wave action 
so that drilling can continue, and the reinforcing steel placed and concrete 
poured before the boring is filled with sea water. The rock debris from the 
drilling must either be removed, or be allowed to erode with wave action.. … It 
should be noted that access to the beach by heavy duty drilling rigs is very 
difficult and may necessitate a barge. I do not know what the actual 
conditions of the immediate near shore sea floor, however, observation 
suggests that numerous shallow rocks exist that may prevent a barge from 
reaching the shoreline… Needless to say, the logistics of drilling caissons on 
the beach at this location is questionable. Where a cliff stairway was created 
at El Matador beach, access for equipment was relatively easy from the east 
where residential construction at beach level exists.  

Although construction will clearly require at least temporary beach 
modification, it must be understood that construction of four concrete 
caissons will change the erosion pattern due to wave action, at least locally. 
The individual caissons will periodically deflect, reflect, and otherwise change 
the flow of waves flowing across the beach. … the caissons will modify wave 
erosion, ultimately resulting in a loss of sand due to the reflected wave 
energy. Because this promontory has an extensive network of eroded sea 
arches…, increased erosion rates will modify the natural coastline.  

 
Again, nothing in this quotation alleges any changed circumstance or new information.  
The entire quotation is reducible to a claim that it will be expensive and difficult to build 
these stairs, but there is no evidence presented of any increased expense resulting 
from changed engineering or geologic circumstances or increased difficulty in 
construction.  Even assuming that everything in the above quote is accurate, it would 
presumably have been true in 1980 as well.  As the Ewing Memo indicates “construction 
of the stairway foundations, whether in 1980 or now, would require essentially the same 
level of effort” and “the construction constraints are similar to what existed at the time of 
the initial permit” (Exhibit 12, pg 5).  
 
 The Existence of Regulatory Requirements Outside the Coastal Act is Not 

New 
 
There are only two ways in which the applicants’ documents could be interpreted to 
suggest that construction of the stairs will be more difficult now than in 1980.  The first 
appears in the letter submitted with the amendment application (Alan Block, dated 
December 8, 2006; Exhibit 10), which states that: 

Further, after reviewing the approved plans, the City of Malibu has concluded 
that it will not issue a building permit for the accessway improvements 
because they were not designed and/or engineered to meet the minimum 
requirements of the Uniform Building Code (“UBC”). 
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Interpreted most favorably to the applicant, this statement could be an assertion of 
newly discovered information in the form of unpredictable changes to the applicable 
regulatory requirements.  However, this is not a valid argument under Section 13166 for 
the following reasons: (1) the applicants have presented no evidence to suggest that 
Los Angeles County (the City of Malibu was not incorporated in 1980) would not have 
taken the exact same position in 1980; (2) the applicants have supplied no evidence to 
show that relevant regulatory requirements (whether in the form of UBC provisions or 
otherwise) have changed since the permit amendment was approved, and the 
Commission is not aware of any such changes; (3) even if such changes had occurred, 
information about such changes would not be material, as there is no indication that the 
regulatory burdens associated with the construction of an accessway onto the headland 
was of any concern to the Commission in 1980; (4) even if such changes had occurred, 
and the increased burden would have been significant to the Commission in 1980, 
these changes would not justify acceptance of an amendment because they would be a 
direct consequence of a more than 20-year delay in compliance with the previously 
required conditions of approval.  Thus, this assertion raises no relevant changed 
circumstances and no newly discovered material information. 
 
The Coastal Commission is not now and never has been the exclusive land use 
regulatory authority in the Coastal Zone.  It was always anticipated that the applicant 
would obtain all necessary approvals from the local government to build the required 
stairways, as is the case with all projects that the Commission approves.  The permit 
requirement in the Coastal Act specifically states that it is “in addition to obtaining any 
other permit required by law from any local government.”  Cal. Pub. Res. Code 
§ 30600(a).  The City of Malibu may require the stairways to meet various local 
requirements. So may have Los Angeles County, had the permittee moved forward with 
condition compliance on the timeframe required in the permit.  If compliance with those 
requirements necessitated a change in the plans, Commission staff would have 
reviewed a revised version of the plans to ensure the alternative presented still 
complied with the requirements of the permit.11  In any event, the fact that the City of 
Malibu has indicated that it will not issue a building permit for the accessway 
improvements in the form indicated in the 1986 plans is not a changed circumstance or 
newly discovered material information, as there is no indication that this response from 
the City is materially different from what would have happened in 1980 if the plans were 
presented to the County. 
 
However, even if there were evidence of changes in regulatory requirements with 
respect to stairway design, and there were evidence that such changes would have 
been significant to the Commission in 1980, which there is not, they would still not 
require acceptance of the amendment application, as they would be the direct 
consequence of delaying implementation for more than 20 years, in violation of the 
express terms of the permit. In that span of time, regulatory climates are anticipated to 

                                            
11 To the extent the applicants intend to argue that they cannot build what the permit requires because the City will 
not allow it, this is yet another argument based on the erroneous assumption that they are only required to build 
exactly what was approved in general, conceptual, non-engineered plans approved 1986. 
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change. In this case, for example, since the time of the approval of the 1986 plans, the 
site was no longer subject to Los Angeles County regulation, as a result of the 
incorporation of the City of Malibu. 
 
In connection with the Commission’s 2005 enforcement action, the applicants’ 
representative, Alan Block, submitted a letter listing eight ways in which the 1986 plans 
allegedly fail to meet the requirements of the UBC.  However, none of the cited UBC 
requirements is alleged to be new, so even if these points are true, they do not 
represent a changed circumstance or new information.  Moreover, most of the alleged 
deficiencies are actually just a reflection of the fact that the 1986 plans were an interim 
step rather than being final, engineered plans.  For example, points 4, 6, 7, and 8 all just 
require additional information (a report, structural calculations, details regarding 
anchoring founded into bedrock, and information about the headland rock material).  As 
the Ewing Memo notes, all of this information would have been expected to be provided 
as part of the normal process going forward (Exhibit 12, pg 4-5).  Similarly, if the 
applicants were required to meet the specifications listed in points 2, 3, and 5 
(dampening the steepness, adding a landing, and shrinking the space between the 
guardrails), all of that could have been done as part of the same process.  The only 
other point is simply another product of the applicants’ misinterpretation of the 
applicable requirements, as it lists the fact that the stairs only span 14 vertical feet as a 
deficiency. As a result, as reported in the Commission’s findings in support of its 
issuance of its Cease and Desist Order and Restoration Order (November 17, 2005): 

the changes allegedly necessary for compliance with the UBC that were 
outlined in the April 29, 2005 letter from the Revells’ attorney are minor, and 
even if the minor modifications are incorporated, the resulting stairways will 
substantially conform to the plans that were approved by the Commission in 
1986. As Commission staff has previously informed the Revells, these 
modifications will not require an amendment to the existing permit. 

 
Neither the passage of time resulting from the applicant’s failure to previously comply 
with a required special condition of a permit, nor the natural variation in sand elevation 
rise to the level of changed circumstances or new material information. Had the 
previous property owner built the stairway, the easement holder would have been 
responsible for maintaining the stairs and responding to any changes in sand elevation. 
However, since the stairways were not constructed, it remains the applicants’ 
responsibility to fulfill the requirements of Special Condition 2 in the context of present 
physical and legal requirements. 
 
 Neither the Cited Regulatory Requirements nor the Identified Geological or 

Logistical Challenges Preclude Completion of the Required Access 
Improvements 

 
The Weiss Report (2007) considers two alternatives that would meet current UBC 
requirements, a straight stair run versus stair tower with switchbacks: 

A straight stair run with the appropriate number of intermediate landings (one 
for ever approximate twelve feet of vertical height). According to the survey 
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that this office has been provided, there is an approximate thirty foot drop 
between the top of the bluff and the scoured beach. For that change in 
elevation, and considering a six inch rise to eleven inch run, the stairs and 
landings would traverse between sixty and seventy feet in the roughly 
east/west direction along the length of the cliffs on either side of the 
promontory.  

A stair tower with switchbacks. For a thirty foot change in elevation, this 
configuration would be approximately eight feet wide and twenty-eight feet 
long. 

 
For stair tower with switchbacks, the Weiss Report (2007) states the following 
foundation requirements: 

A stair tower would require a foundation consisting of a minimum of four cast 
in place concrete piles supporting a grid of two foot square grade beams. The 
piles and the grade beams would have an affect similar to a sea wall. Further 
study will have to be made to determine the exact affects and how to mitigate 
them.  

The above mentioned stair tower is one potential alternative that could be implemented 
at this site. The premise for cost and logistical difficulties is in large part based upon the 
need for an adequately engineered foundation. For instance, the Kowalewsky and 
Weiss reports indicate that caissons, or piles, need to be embedded 10-ft into bedrock, 
that heavy equipment might have to work on the beach and that only the cement work 
might be able to be done from the top of the bluff.  If there is equipment on the beach, it 
might have to be protected from wave run-up, possibly using a sand berm seaward of 
the work site.  The applicant is both identifying possible options that could be used to 
provide the required access stairs and also obstacles to their use.  While such 
discussion is useful to the consideration of design constraints for the stairs and the 
foundation, the existence of limitations does not mean that construction is not possible.   
 
The Ewing Memo (May 31, 2007) concludes that stairs “can be built to provide safe 
public access” and that vertical height "does not raise a safety issue” (Exhibit 12, pg 4).  
The Commission agrees. These types of public stairways have been built on even taller 
bluffs in other locations along the southern California coast (Exhibit 16). The May 31, 
2007 Ewing Memo (Exhibit 12, pg 4) provides examples of stairways that traverse great 
vertical distance even where there is wave run-up (see corresponding photos in Exhibit 
16): 

Many locations along the California coast have public accessways that use 
stairs that span vertical differences of 30 feet or even higher.  Some stairs in 
Orange and San Diego County provide safe public access up and down 80’ 
high to 120’ high bluffs (for examples, the stairs at Thousand Steps, Orange 
County, or the stairs at Grandview and Tide Park in San Diego).  The beach 
level portion of these stairs are exposed to wave action and varying sand 
levels, similar to the conditions at the subject site.  Stairs can be built to 
provide safe public access and the identified 30’ vertical difference for the full 
stair access does not raise a safety issue, other than to insure that the stairs 
are carefully designed, engineered and built. 
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If the applicant obtains bids for engineering and construction of the stairs, the 
constraints identified in the Weiss report would be useful to any potential bidders, but 
they are not indications that engineering and construction is not possible.  These 
constraints would also help potential bidders focus on information gaps that might make 
the project easier to design and build  For example if the estimate of embedment depth 
is of concern, the bidder could obtain field samples and use site specific strength 
parameters to design the foundation. As outlined in a second Memorandum from 
Commission Senior Coastal Engineer Lesley Ewing, dated June 20, 2007 (Exhibit 15, 
pg 2), responding to a June letter from the applicants’ representative, a review of the 
potential foundation designs to-date indicate that there “are no detailed engineering 
plans for any stairway,” and that “the provided reports and Cost Estimates suggest that 
detailed geologic information about this site and an engineered stairway design are 
available; however, to my knowledge, there have only ever been some general reports 
on site conditions and some general concepts for access stairs.” 
 
Moreover, regardless of the previously approved stairway design, there is no evidence 
that any of the engineering or geologic constraints identified by the applicants have 
changed since the underlying permit was approved. The only asserted change is the 
variability in sand elevation at the base of the headland. This change, as detailed in the 
previous two arguments above, is not a changed circumstance but rather a natural part 
of the beach sand cycle. Furthermore, the approved plans indicate that the stairway 
would be supported on a pile- or caisson-supported foundation.  Thus, none of these 
constraints reflect any changed circumstances or newly discovered material information. 
 
In sum, there has been no evidence presented of any change in regulatory 
requirements.  Even the requirements the applicants cited are not inconsistent with what 
could have resulted from proceeding with condition compliance, and they are certainly 
not inconsistent with the permit requirement, as the applicant has itself presented 
alternative means of constructing the required stairs consistent with current 
requirements.  Finally, even if new requirements do exist, there is no explanation for 
why such a change should be considered material, given that the regulatory burden 
associated with compliance was not considered as a factor by the Commission. 
 
Additionally, since the engineering and geologic constraints appear to be the same, 
logistical and construction considerations are relatively the same since the time the 
underlying permit was approved as well. The May 31, 2007 Ewing Memo similarly 
concludes that, in general, “the construction constraints are similar to what existed at 
the time of the initial permit” (Exhibit 12, pg 5).  Nevertheless, both the Kowalewsky and 
Weiss reports indicate that construction of stairways would have major logistical 
implications.  
 
The Kowalewsky Report (2005) indicates:  

Construction of the stairway will require installation of several concrete 
caissons through the beach sand extending into the underlying bedrock a 
minimum of 10 feet. Excavations to construct the caissons will require heavy 
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drilling equipment on the beach during low to medium tides. Because this 
type of rock is locally very hard, drilling will be difficult and any one bore hole 
may not be completed between high tides. Consequently, sand must be 
excavated and stored as a barrier to wave action so that drilling can continue, 
and the reinforcing steel placed and concrete poured before the boring is 
filled with sea water. The rock debris from the drilling must either be removed, 
or be allowed to erode with wave action.. … It should be noted that access to 
the beach by heavy duty drilling rigs is very difficult and may necessitate a 
barge. I do not know what the actual conditions of the immediate near shore 
sea floor, however, observation suggests that numerous shallow rocks exist 
that may prevent a barge from reaching the shoreline… Needless to say, the 
logistics of drilling caissons on the beach at this location is questionable. 
Where a cliff stairway was created at El Matador beach, access for equipment 
was relatively easy from the east where residential construction at beach level 
exists.  

 
The Weiss Report (2007) also notes: 

The only construction material that might be brought in from the top of the 
bluff is the concrete for the foundation.  […] if one can get permission to bring 
concrete trucks over the adjacent private property to the top of the bluff. 

Finally, one has to consider a capable contractor to build this project.  
Experience has shown that using the “lowest bidder” does not necessarily 
insure the lowest construction cost. Because of the daunting logistic 
problems, this project requires a contractor that is very experienced with 
construction in the surf zone.  It might be very difficult, or even impossible, to 
get a “fixed” price bid because there are so many unknowns. 

 
 The Impediment Presented by the Presence of the Residence is Not a 

Newly Discovered Material Fact or a Relevant Changed Circumstance, Nor 
is it Even a Significant Impediment to the Project  

 
The only other way in which construction of the stairs may be more difficult now than it 
would have been in 1980 is the direct result of the permittee’s actions.  One of the 
construction difficulties noted by the applicants is logistics – equipment access to the 
site. However, the applicants have not provided any real analysis of whether 
construction equipment for the stairs can be brought down from the bluff top or whether 
the presence of the residential development eliminates equipment access across the 
subject site. No conceptual access plans or routes have been submitted to Commission 
staff for review. The initial permit condition put construction responsibility on the 
applicant and this overall condition has not changed. The Weiss Report (2007) asserts 
the possible need to get permission for equipment access across adjacent private 
property; however, the analysis has not shown why the subject property and access 
across the applicant’s property would not be adequate for purposes of stairway 
construction.  If site development has diminished construction access, plans for initial 
construction should have considered all construction access needed.    
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Even if the existing residential development reduces access through the subject 
property, alternative strategies have been discussed by both Kowalewsky (2005) and 
Weiss (2007) to transport materials and equipment via barge or via tracked vehicle, 
respectively. Additionally, the June 20, 2007 Ewing Memo further explores the 
possibility that heavy drilling equipment might not be required, that track mounted 
equipment may be a feasible alternative to the use of a barge, and that some access 
options for portions of the project may be feasible from the bluff top itself. The June 20, 
2007 Ewing Memo states that “If the sand layer can be excavated and stockpiled close 
by, possibly even placed into sand bags that could be used to construct a temporary 
berm around the work site, it may be possible that some foundation designs could be 
constructed with hand tools and portable drill rigs.“ The use of these alternative 
measures may provide some assistance to the logistical constraints reported by the 
applicants.  
 
Moreover, a wide range of specialized equipment has become available in recent years 
that increases access to confined areas and areas where only portable equipment can 
be used. This trend in equipment design would suggest that it might be easier to build 
the stairs now than it would have been in the past. 
 
 Cost is Not a Newly Discovered Material Fact or a Relevant Changed 

Circumstance 
 
The applicants indicate that because construction would be more difficult than originally 
contemplated, the construction could only be accomplished at great expense. The 
Weiss Report (2007) notes, “The design of the actual stairway to the beach is beyond 
the scope of this type of a coastal engineering opinion report.”  Since there has not 
been any effort to develop detailed designs or construction plans, there is no basis for 
saying either that construction could only be accomplished at great expense (Ewing 
Memo, June 20, 2007, pg 1) or that current geologic and engineering constraints would 
make the stairways far more costly to design and build than if the work had been 
undertaken as part of the initial permit.  Since there is no evidence of changed 
circumstances with regard to engineering or geologic constraints, there is no reason to 
believe that construction would be any more difficult than it would have been at the time 
the permit was granted. In fact, with the improvement in the types of equipment that can 
access confined areas, some aspects of construction may actually be easier. Thus the 
applicants have not presented any evidence that there would be an increase in cost 
associated with a material change in engineering or geologic circumstances at the site.  
 
Any increased cost of the project due to inflation does not constitute new material 
information because it would be expected and is also a result of the voluntary delay in 
implementation, and there is no evidence that the Commission considered cost to be a 
relevant factor in the first place. Everything is more costly than it was 20 or 25 years ago 
and many materials, such as steel, have gone up in price faster than overall inflation.  
Such price changes could have been foreseen, and even if they were not foreseen, they 
cannot be used to justify changes to the intent of the access condition of the permit. If 
increased costs over time could result in the deletion of permit conditions, an incentive 
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is created to delay the compliance with an unwanted condition.  Such a scenario could 
not have been the intent of the Commission when they approved the permit amendment 
with special conditions. 
 
The accessway was offered as mitigation for a change to the permit conditions.  The 
Commission accepted that offer.  The applicant then reaped the benefits of that deal by 
building and inhabiting the residence.  The current owner has reaped the benefit of the 
residence as well.  The permit requires that, in return, the accessway be available.  That 
requirement, and the permit as a whole, runs with the land.  The fulfillment of Special 
Conditions placed upon a permit is the sole responsibility of the applicant, or successor 
in interest, including any associated cost. In this case, Special Condition 2 required the 
applicant to construct public access improvements. Delaying 20 years to implement this 
special condition, at a time when construction costs have risen, is expected to result in 
greater costs. The benefit to the previous and current property owners has been to 
privatize the lateral public access easement over the headland for decades. The Revells 
currently enjoy the benefits of the issued permit, i.e., the development authorized by the 
permit, without accepting the burdens of complying with the permit’s public access 
requirements.  
 
In the most recent correspondence (Exhibit 14, Alan Block Letter dated June 4, 2007), 
the applicants assert that the “cost would far outweigh any public benefit created by the 
construction of the stairs which would permit public access for approximately only 
another one hundred feet to the east.” This assertion brings up several issues. First, as 
explained in the June 20, 2007 Ewing Memo, the recent cost estimate from Anacapa 
Engineering of $1.248 million is based on preliminary stairway design concepts which 
are not based on field investigations, engineered plans, or verified logistical constraints. 
As a result, the estimate is based on significant uncertainties. The June 20, 2007 Ewing 
Memo (Exhibit 15, pg 1) summarize the uncertainties and issues: “There is no detailed 
geotechnical information; there is no detailed stairway design; and there was never a 
competitive bid process on any of the provided information.  There are a number of 
uncertainties about the stairway project.”  
 
The June 20, 2007 Ewing Memo goes on to discuss specific construction and logistical 
considerations that could reduce costs: “More site-specific tests might reveal that there 
are options for installing the stairway foundation that may be significantly less costly 
than to use heavy drilling equipment;” and “the height of the bluff may make access 
difficult; however, some access options from the bluff might be possible, and if they are 
possible, they might provide a less costly construction option.” Moreover, “there is 
nothing in the provided reports that explains either why the recommendation to use 
track mounted equipment was not possible or why the possible use of a barge became 
the only option for equipment access.”   
 
As further noted in the June 20, 2007 Ewing Memo, “The submitted estimate included 
$368,000 for Misc. contingencies, supervision and OH&P.  Adding in the $200,000 for 
the barge and crane, over half a million dollars of the cost estimate is allocated to 
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general access and construction, rather than to the stair tower, the pilings or the 
structural stabs.” 
 
Based on so many uncertainties, this estimate cannot be reasonably accepted. Even if 
the estimate was reliable, the assertion that the cost would far outweigh any public 
benefit is an opinion and not a newly discovered material fact or relevant changed 
circumstance under Section 13166 of the Commission’s regulations. This cost-benefit 
assertion is based on faulty reasoning: (1) the purpose of the stairway is not just to 
provide lateral access between El Matador and El Pescador, but also to provide access 
to the headland for viewing purposes, as well as lateral access across this particular 
site; (2) the Commission determined that this link in the access chain was necessary 
with full knowledge of the location of El Matador State Beach and El Pescadero State 
Beach; (3) the existence of the other promontory is not a changed circumstance or 
newly discovered information – it was there in 1980; (4) a cost-benefit analysis is not 
relevant to the Section 13166 analysis and neither the original permit requirement nor 
the enforcement orders were made contingent on any subsequent cost-benefit analysis; 
and (5) even if a cost-benefit analysis was relevant, the applicants have not presented 
any proposed means of quantifying the benefit – just the simple assertion that the cost 
outweighs the benefit. 
 
With regard to quantifying the benefit of the stairways to the public, the correspondence 
states that the stairs would only permit public access for approximately only another one 
hundred feet to the east. First, it is unclear where the applicant has obtained the 100-ft. 
distance. There is a rock outcropping four properties down from the Revell property. A 
rough estimate from the assessor parcel map indicates that this rock outcrop is closer to 
400 ft downcoast.  
 
It is presumed that supporting information for this assertion is included in the following 
excerpt (Alan Block, dated December 8, 2006 citing Kowalewsky 2005; Exhibit 10): 

The accompanying photographs clearly indicate that the promontory under 
discussion is not the only impairment to free access to the coastline westerly 
from El Matador beach. In fact a more severe promontory located to the east 
… limits access to the pocket cove between the two promontories such that a 
person walking the beach could not reach the proposed stairway during any 
time frame when the proposed stairway would be necessary for continued 
access to the western beaches. Similarly, a person walking eastward could 
not reach El Matador beach during high tide even with construction of the 
proposed stairs. 

… During the highest tides when the arches [i.e., Headland on subject site] 
would be periodically filed with wave runup, a person who could theoretically 
use the stairs, could not reach the stairs from El Matador beach and a person 
who used the stairs from the west would only be able to walk a few hundred 
additional feet before being forced to turn around.” … 

It is clear from this basic discrepancy in the length of the lateral access to the east, that 
the Revells have not supported their claims of little or no access benefits with a detailed 
analysis of the public benefits from the full range of access that would be available to 
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the public once these stairs are constructed. Additionally, as quoted above, Kowalewsky 
specifically states that during the highest tides, a person could not reach El Matador 
beach. It does not address any circumstances less than the highest tides.  
 
In addition to the disputed 100-foot distance, the Commission finds that the downcoast 
rock outcrop is not a “more severe promontory” as stated by Kowalewsky, since the 
width of the outcrop is much smaller and the outcrop does not extend as far as the 
headland on the subject property. 
 
There is at least one empirical staff observation wherein the downcoast rock outcrop 
was passable but not the headland, which refutes the concept that the public would 
experience the same access conditions at both the Headland and rock outcrop, at any 
given time. The Commission’s Senior Coastal Engineer was able to walk from the 
accessway at El Matador to the headland at 32340 Pacific Coast Highway, but was not 
able to pass around the headland to access any more of the beach during a site visit on 
6 July 2005 (tide level between 2.64’ and 3.6’ MLLW) (Ewing, pers. comm.). Another 
staff member was able to pass around the downcoast rock outcrop by timing the waves 
and was also able to pass through the sea caves of the Headland during a site visit by 
crawling and walking in time with the waves and standing upon interspersed rocks 
within the caves (Mark Johnsson, pers. comm.).  
 
Furthermore, cost-benefit analysis does not consider the matter of reliable and safe 
public access, which would surely be of a benefit to the public. As discussed in detail in 
Assertion 5 below, scampering from rock to rock in time with waves within an enclosed 
arch or cave at the seaward portion of the headland is not a safe and reliable method of 
public access. 
 
 Assertion 3 Conclusion 
 
Given that there is no evidence that engineering or geologic constraints or regulatory 
requirements have changed since the time the underlying permit was approved, the 
Commission finds that there is no newly discovered material information with regard to 
construction, engineering, or geology that could not have been reasonably discovered 
and produced at the time the underlying permit was issued. Any rise in costs or changes 
in building code requirements (which have not been demonstrated) are consequences 
of delaying the implementation of the stairways for decades. 
 
Assertion 4. Wave rush-up at high tide 

The fourth bullet point in the applicants’ appeal of the Executive Director’s rejection of 
CDP Amendment A-220-80-A2 simply states “Wave rush-up at high tide.” The letter 
submitted with the amendment application (Alan Block, dated December 8, 2006 citing 
Kowalewsky, 2005; Exhibit 10) states that: 

Although construction will clearly require at least temporary beach 
modification, it must be understood that construction of four concrete 
caissons will change the erosion pattern due to wave action, at least locally. 
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The individual caissons will periodically deflect, reflect, and otherwise change 
the flow of waves flowing across the beach. … the caissons will modify wave 
erosion, ultimately resulting in a loss of sand due to the reflected wave 
energy. Because this promontory has an extensive network of eroded sea 
arches…, increased erosion rates will modify the natural coastline.  

 
Additionally, the Weiss Report (2007) provides that there would be effects associated 
with the construction of a stair tower alternative: 

A stair tower would require a foundation consisting of a minimum of four cast 
in place concrete piles supporting a grid of two foot square grade beams. The 
piles and the grade beams would have an affect [sic] similar to a sea wall. 
Further study will have to be made to determine the exact affects and how to 
mitigate them. (emphasis added) 

 
The applicants assert that the stairways would be subject to wave “rush-up” at high tide. 
The applicants have made no specific claims as to how wave up-rush conditions have 
changed or what newly discovered information exists relative to wave up-rush. From the 
above statements, the Commission interprets the applicants’ assertions regarding wave 
up-rush to mean that the foundation for the stairways could contribute to erosion of the 
sandy beach, cliff, sea caves or headland by exposing the area to increased wave 
reflection and erosive forces.  
 
The assertion that the construction of the stairways would negatively impact the erosion 
patterns at the site is not a valid argument under Section 13166 because: (1) the 
applicants have not submitted any evidence that would suggest that there is new 
information or changed circumstances with respect to wave up-rush that was not 
available when the underlying permit was approved and (2) the offshore rocks and 
headlands cause the nearshore wave climate to be very complicated at this location, 
and it will not be possible to predict or monitor whether the stairs will slow or accelerate 
the on-going enlargement of the caves and arches.  
 
The Weiss Report (2007) provides calculations of the wave run-up for a range of beach 
sand levels, wave periods and water elevations, based on equations provided in the 
1984 Shore Protection Manual. The Tables used to calculate run-up were actually taken 
from earlier publications (Saville in 1958, Goda in 1970 and Wiegel in 1972) and very 
likely had been compiled in the 1978, 3rd edition of the Shore Protection Manual.  
Therefore, these calculations of wave uprush could have been done at the time of the 
initial permit, or in 1986 when the plans were approved.  It was recognized at the time of 
the initial permit that when waves break on the beach face or on a vertical wall, there 
will be uprush -- that the actual elevation of the water will be higher than the still water 
elevation.  The calculations have been refined since the 1984 Shore Protection Manual, 
but the results are in general agreement with those that resulted from the earlier 
methodology.  The calculated uprush is dependent upon beach elevation and as noted 
earlier, the beach elevation can be very dynamic.  Just as the change in beach 
elevation could have been anticipated at the time of the original permit, so too would the 
change to those factors that stem from sand elevation. (Lesley Ewing, pers. comm.) 
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The Weiss Report (2007) states that “(t)he piles and grade beams would have an effect 
similar to a sea wall.   Further study will have to be made to determine the exact affects 
and how to mitigate them.”  As with the other issues that are asserted as changed 
conditions, there is nothing “new” about this statement.  The facts were the same at the 
time of the Commission’s action, and the interaction of the stairs and foundation could 
have been anticipated at the time of the original permit.  The offshore rocks and 
headlands cause the nearshore wave climate to be very complicated at this location.  
The stair/wave interactions would likewise be complicated.  For those beach and wave 
conditions where the stairs are actually being impacted by waves, the stairs could 
absorb and reflect some wave energy that might otherwise impact the headland or bluff 
– thus acting in a manner similar to a protective seawall, as suggested by Mr.Weiss.  At 
other times, the stairs could reflect or focus wave energy into the beach, bluff or 
headland, augmenting the wave forces that would exist without the stairs.  Some 
localized impacts to the beach could occur seaward of the foundation at times that 
waves impact the foundation.  As noted in the report by Mr. Kowalewsky, caves and 
arches form readily along this section of coast and such features are already present at 
the subject headland.  These cave and arch features will continue to enlarge, the 
enlargement does not occur at a gradual or measurable rate such that it would be 
possible to determine the pre and post stairway enlargement rates.  And, as stated 
earlier, the local topography makes the nearshore wave climate very complicated.  It will 
not be possible to predict or monitor whether the stairs will slow or accelerate the on-
going enlargement of the caves and arches.  In the design phase for the stairs and 
foundation, it may be possible to minimize any potential for adverse consequences to 
the adjacent bluffs through modifications to the foundation orientation, use of rounded 
corners, or the addition of roughness elements.   
 
The footings described in the approved stairway plan (1986) are anchored with four 
caissons/pilings, rather than one large caisson. The use of multiple, smaller caissons 
would lessen energy reflection and would also address concerns that drilling cannot be 
completed between high tides, as the holes for smaller caissons can be drilled more 
quickly than holes necessary for larger caissons. Further, there may be additional 
design parameters available that can be incorporated into alternative stairway designs 
that would further address the potential focusing additional wave energy onto the beach 
or adjacent bluffs. (CCC letter to Alan Block, dated January 4, 2006) 
 
Regardless of the stairway design and its potential to impact the beach and headland at 
the site as a result of wave up-rush during high tides, the applicants have not submitted 
any evidence that would suggest that there are changed circumstances with wave up-
rush or that the information they provided was new or not available when the underlying 
permit was approved. Additionally, the wave climate is not considered a changed 
circumstance but rather a natural part of the dynamic beach cycle.  
 
Given that there is no evidence that wave up-rush conditions have changed since the 
time the underlying permit was approved, the Commission finds that there is no new 
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material information that could not have been reasonably discovered and produced at 
the time the underlying permit was issued.  
 
Assertion 5. Availability of lateral access through existing sea cave. 

The appeal of the Executive Director’s rejection of CDP Amendment A-220-80-A2 
asserts that there are changed circumstances with respect to the availability of lateral 
access through existing sea caves. The letter submitted with the amendment application 
(Alan Block, dated December 8, 2006; Exhibit 10) states that: 

Furthermore, contrary to the apparent lack of access which allegedly 
surrounded the subject property at the time the Commission considered CDP 
No. A-220-80, adequate lateral access appears to be available to the public. 
(emphasis added) 

Supporting arguments for this assumed adequate public access include the following 
(Alan Block, dated December 8, 2006 citing Kowalewsky 2005; Exhibit 10): 

The accompanying photographs clearly indicate that the promontory under 
discussion is not the only impairment to free access to the coastline westerly 
from El Matador beach. In fact a more severe promontory located to the east 
… limits access to the pocket cove between the two promontories such that a 
person walking the beach could not reach the proposed stairway during any 
time frame when the proposed stairway would be necessary for continued 
access to the western beaches. Similarly, a person walking eastward could 
not reach El Matador beach during high tide even with construction of the 
proposed stairs. 

Proposed more significant is the physical condition of the subject 
promontory. This promontory is a good example of a complex sea arch with 
multiple access ways… Although the erosion of this promontory appears to 
be a series of sea caves, the caves are interconnected in such a manner that 
they are technically sea arches. Photographs clearly demonstrate that the sea 
arches are through passages from one side to the other… without the 
necessity of going around the promontory. In fact, two different passageways 
are accessible with one requiring crawling while the other allows one to walk 
standing upright… Because the arches are available for access, with the 
possible exception of very high tides, I question the need for vertical 
stairways on either side of the promontory, when these stairs will never be 
used by the public. If one is walking on the beach, would not that person 
prefer to walk through a sea arch rather than up a stair with 20 to 30 foot of 
vertical relief, only to descent another 20 to 30 (vertical) stair. During the 
highest tides when the arches would be periodically filed with wave runup, a 
person who could theoretically use the stairs, could not reach the stairs from 
El Matador beach and a person who used the stairs from the west would only 
be able to walk a few hundred additional feet before being forced to turn 
around.” … 

The applicants assert that there appears to be adequate lateral access available to the 
public without having to construct the stairways up and over the headland. The 
Kowalewsky Report (2005) indicates that the sea caves are acting as arches and are 



A-220-80-A2-EDD (Revell) 
 Page 47 

potential accessways to pass through the headland, one set passable via crawling and 
one set passable walking upright. The Kowalewsky report further indicates that the sea 
“arches” are available to the public to get around the headland, with the possible 
exception of very high tides. However, staff has confirmed during site visits that only the 
seaward-most “cave,” which is located toward the seaward-most point of the headland, 
is passable at low tides, with difficulty. Moreover, this route is unreliable and poses a 
safety hazard to the public. Further, due to the fact that the seaward “cave” is located at 
the seaward-most point of the headland (Exhibit 13), use of this “cave” does not provide 
any additional public access over and above walking around the point.  Moreover, the 
landward “cave” located in approximately the middle of the headland is typically only 
accessible when beach sand levels are low, during extreme low-tide, and then only by 
crawling on one’s stomach.  
 
The Kowalewsky Report (2005) further questions whether it is necessary for the public 
to have the ability to get around the headland at high tides since it would be difficult to 
get to the site from public access points during high tides anyway. However, he notes 
that it would be possible to get to the site during these high tide conditions from upcoast 
of the headland, but determined that it would only facilitate public passage on the other 
side of the headland for “a few hundred additional feet before being forced to turn 
around.” 
 
The assertion that there are changed circumstances on the site that have resulted in 
adequate lateral access through sea arches is not a valid argument under Section 
13166 because: (1) the sea “caves” or “arches” are not a safe or reliable option for 
public access and therefore does not constitute adequate lateral access; and (2) use of 
sea arches does not meet the Special Condition 2 requirement for public viewing from 
the headland accessway. Further, staff has confirmed during site visits that only the 
seaward-most “cave,” which is located toward the seaward-most point of the headland 
is actually passable to pedestrians (and then only during low tide conditions).  Further, 
due to the fact that the seaward “cave” is located at the seaward-most point of the 
headland, use of this “cave” does not provide any additional public access. The 
landward “cave” located in approximately the middle of the headland is typically only 
accessible during extreme low-tide events, and then only by crawling on one’s stomach.  
Thus, formation of caves, even if new, is not material. Because this assertion is 
erroneous, it does not constitute a material change in any facts and does not qualify as 
new material information that could not have been reasonably discovered and produced 
at the time the underlying permit was issued under Section 13166 of the Commission’s 
regulations. 
 
The Kowalewsky Report (2005) asserts that sea caves or arches under the headland 
provide an alternative to construction of the accessway improvements. The sea caves 
do not provide a safe or reliable public access alternative, as they are subject to tidal 
action and are often filled with water. If members of the public were able to pass through 
a sea cave to get to the beach on the other side of the headland, they may not be able 
to pass back through as the tides change.  The next vertical accessway would be either 
0.2 or 0.8 miles away and they would then have to walk back along Pacific Coast 
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Highway to return to their residence or car.  This is not a safe and reliable alternative to 
the access required under the permit amendment. 
 
The sea caves are not adequate to provide public access because this alternative would 
likely restrict public access on a routine basis depending on tidal conditions, would likely 
restrict access during certain times of the year depending on sand levels and tides; 
would be potentially hazardous since the caves are subject to wave action; and would 
not serve the same general population that would be served by a stairway. Crawling or 
navigating through sea caves in a manner that requires the skillfulness to avoid wave 
collision is not an acceptable alternative to the use of a stairway.  
 
Sand levels and wave conditions fluctuate, making passage through sea caves difficult 
and unsafe during seasonal changes and tidal conditions. While it may be feasible to go 
around the headland through the sea cave at a very low tide, it is not a safe or reliable 
option for the public. Additionally, it is probably not an option available year-round as the 
beach profile changes. Even if the tide were low enough to crawl, you could get caught 
by a wave in an enclosed cave situation.  This does not then serve the general public as 
would a public access staircase. 
 
In addition, the lateral access provision of the existing permit specifically provides for a 
public access easement “over the headland on the site for pedestrian access and 
viewing” per Special Condition One of CDP Amendment A-220-80. The Commission 
intended the scenic resources of the headland to be enjoyed by the public. The sea 
caves do not provide access to the views from the headland, and therefore are not a 
suitable alternative to the stairways.  
 
Given that the sea arches do not provide a safe or reliable means for public access, nor 
the required coastal viewing, the Commission finds that there is no new material 
information with regard to lateral access alternatives that could not have been 
reasonably discovered and produced at the time the underlying permit was issued.  
 

G. CONCLUSION 

This appeal of the Executive Director’s rejection of CDP Amendment Application A-220-
80-A2 to eliminate Special Condition 2 of CDP Amendment A-220-80 does not 
demonstrate that there are any physical changed circumstances on the site. Physical 
fluctuations in sand level were anticipated as part of the dynamic beach environment at 
the time the permit was approved, and therefore the existence of such fluctuation does 
not constitute new material information that could not have been reasonably discovered 
and produced at the time the underlying permit was issued. Increased costs and 
changes in regulatory requirements with respect to stairway design were predictable   
and are not a material or changed circumstance but rather a consequence of more than 
a 20-year delay in compliance with the previously required conditions of approval.  
 
The Commission finds that the appeal must be denied because: (1) the proposed 
amendment would lessen or avoid the intended effect of Special Condition 2 of CDP 
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Amendment A-220-80 and (2) the applicants have not presented any newly discovered 
material information that could not, with reasonable diligence, have been discovered 
and produced before the permit was granted. Thus, the grounds necessary for 
overturning the Executive Director’s rejection of an amendment application under 
Section 13166 of the Commission’s regulations have not been satisfied.  
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Figure 1. Headland

Private stairway for Revell property
from beach to top of headland

Figure 2. Private stairway for Revell property from beach 
to top of headland

Cave Entrance
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Figure 4. Upcoast Cave

Figure 6. Inside View

Cave entrance 
around this side

Figure 3. Downcoast Cave

Figure 5. Downcoast

Cave entrance
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Public Access at 
El Matador State 
Beach,
Malibu

Map Source: RealQuest
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Photo Source: Commission Staff

Seacliff Public 
Stairway at 
Escondido Beach,
Malibu

Map Source: RealQuest



Public Stairs 
At Thousand 
Steps Beach,
South Laguna

Map Source: RealQuest

Photo Source: California Coastal Records Project



Public Stairs 
At Grandview, 
Encinitas

Photo Source: California Coastal Records Project

Map Source: RealQuest

Estimated Bluff Height = 80 – 100 feet



Public Stairs 
At Tide Beach 
Park, Solana 
Beach

Map Source: RealQuest

Estimated Bluff Height = 75-80 feet

Photo Source: California Coastal Records Project
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